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CONSTRUCTIVE DELIVERY 


By Fred. S. Knight 

In Wright v. New England Mutual Life Insurance Company of 
Boston, Mass., 163 South Eastern 133; 79 Insurance Law Journal 75, 
constructive delivery of a policy and the implied waiver of prepayment of 
premium through such delivery were used as the basis of allowing a re- 
covery by the beneficiary on a life insurance policy which had not ac- 
tually been delivered to the insured at the time of his death. At the 
solicitation of its agent, one Yarborough, Bert D. Wright, made applica~ 
tion on May 20, 1929, to the New England Mutual Life Insurance Com- 
pany for a policy on his life in the sum of $1,000. A provision of the 
application was that the insurance thereby applied for should not take 
effect unless and until the application was approved by the company at 
its home office, and the first premium was paid while the insured was in 
good health. On June 29, 1929, Yarborough, defendant’s agent, who 
lived in Greenwood, S. C., wrote Wright as follows: “I am very glad to 
inform you that our company has issued you a policy exactly as applied 
for. I will either bring or mail it to you next week.” Wright died 
suddenly on July 4, 1929, at which time the policy had not been delivered 
to him, and the imitial premium had not been paid. The beneficiary 
brought suit on the policy. In answer to the complaint, the insured 
pleaded that the applicant had the option of prepaying the premium, 
thereby causing the insurance to become of force immediately upon its 
issuance, irrespective of subsequent delivery, or of delaying payment of 
the premium until delivery of the policy applied for, in which event the 
insurance would not be in force until the first premium was paid while 
the applicant was in good health; that the applicant, in exercising his 
option, chose to delay payment of the premium until delivery of the pro- 
posed policy ; that no policy of insurance issued by the defendant in com- 
pliance with the application was ever delivered, and no premium was 
paid, and no insurance was ever of force between the parties. A verdict 
in favor of the plaintiff was set aside by the trial court and a new trial 
granted upon the ground that as the policy had not been delivered, and 
the initial premium had not been paid, there was no completed contract. 

In reversing the order of the trial court, The Supreme Court of 
South Carolina, held that the provision of the policy that it should not 
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take effect, or that the company should not be liable until the payment of 
the first premium, being for the benefit of the company, might be waived 
by it, either expressly or impliedly. The court further stated that such 
waiver might consist of acts on the part of the company, such as giving 
credit for all or part of the premium, or the unconditional delivery of 
the policy as a completed and executed contract under an express or 
implied agreement, that credit should be extended for all or part of the 
premium. The court further held that the agent’s letter of June 29, 
authorized the drawing of an inference that the insurer’s agent, desiring 
to put the applicant’s mind at rest with respect to the insurance applied 
for, meant to assure the applicant that his insurance was then in 
force. The court concluded that the constructive delivery of the policy 
must necessarily have been unconditional, as nothing was said in the 
letter as to the prepayment of the initial premium before the insurance 
could take effect. 


JOY RIDE — THEFT 


Holding directly contrary to the decision of the Court of Appeals of 
New York in Van Vechten vy. American Eagle Fire Ins. Co., 239 New 
York 306, 146 N. E. 432; 64 Insurance Law Journal 983, Hinkley, J., sit- 
ting in the Supreme Court, Erie County, recently held in De Long vy. 
Massachusetts Fire & Marine Ins. Co., 142 Misc. 654; 256 New York 
Supplement 300; 79 Insurance Law Journal 216, that the taking of an 
automobile from a garage by a person in charge thereof, without felonious 
intent to appropriate the car to his own use permanently, constituted a 
“theft” within the meaning of an automobile theft policy. 

Plaintiff Addie B. De Long brought suit against the Massachusetts 
Fire & Marine Insurance Company upon an insurance policy covering 
loss of, or damage to, a motor vehicle by theft. There was evidence that 
the insured automobile which had been stored in a garage was taken 
therefrom in the nighttime by a young man in charge of the garage, and 
that later the car was wrecked out in the country while being driven by 
another young man who had been picked up by the original taker. In 
answer to special questions, the jury found that the car had not been 
taken from the garage with felonious intent on the part of the taker to 
appropriate it to his own use permanently and wholly, but that the taking 
of the automobile was a theft within the terms of the policy as defined by 
common thought and speech. The trial justice granted judgment for the 
plaintiff assured upon the holding that in view of the change in thought 
and attitude of the public with regard to joy riding, the jury could prop- 
erly find that at the present time the taking of the automobile for a joy 
ride was a theft within the terms of the policy as defined by common 
thought and speech. 

Referring to the Van Vechten case, the trial justice said that the 
highest court of the State of New York had said in January, 1925, that the 
word “theft” as used in an insurance policy had not yet sunk into common 
thought and proclaimed speech so as to so characterize the unauthorized 
use of motor vehicles. He further stated that his decision was grounded in 
belief that the future possibility indicated in the Van Vechten case has 
“fructified into a prognosticated frumentary.” We believe, on the con- 
trary that the Court of Appeals is not yet ready to reverse its opinion as 
expressed in the Van Vechten. case. 
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BERGHOLM et al., v. PEORIA LIFE INS. CO. OF PEORIA, ILL. No. 297. 
Argued Jan. 18, 1932. Decided Feb. 15, 1932. 
52 Supreme Court Reporter 230. 
1. INSURANCE. 
Receipt by insurer of proof of insured’s disability held condition precedent to 
waiver of premiums provided for only on receipt of proof of disability while policy 
was in force. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
2. INSURANCE. 


Unambiguous policy must be construed according to terms thereof taken in 
their ordinary sense. : 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Fifth Circuit. 

Action by Mrs. Iris Christine Bergholm and others against the Peoria Life 
Insurance Company of Peoria, Ill. Judgment for plaintiffs was reversed by the 
Circuit Court of Appeals [50 F.(2d) 67], and plaintiffs bring certiorari. 

Judgment of the Circuit Court of Appeals affirmed. 

Messrs. E. L. Klett, of Lubbock, Tex., and Tom Connally, for petitioners. 

Mr. J. I. Kilpatrick, of Lubbock, Tex., for respondent. 

Mr. Justice Sutherland delivered the opinion of the Court. 

This is an action brought to recover the sum of $5,000 life insurance and spe- 
cified disability benefits upon a policy issued by the respondent to Carl Oscar Berg- 
holm on March 13, 1926. Judgment upon a verdict for petitioners in the trial 
court was reversed by the court of appeals. 50 F.(2d) 67. We granted certiorari, 
284 U. S. , 52S. C.D 764. Be , because of a supposed conflict with 
Minnesota Mut. Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977. 

Beginning with February 27, 1927, premiums were to be paid quarterly, with 
a grace period of one month from any due date, during’ which period the policy 
was to ¢ontinue in full force. In case of total and permanent disablement there 
was a provision for payment of a monthly income for life of one per cent. of the 
amount of the principal sum. The policy expressly provided that “if any prem- 
ium is not paid on the date when due, this policy shall cease and determine, except 
as hereinafter provided.” The income disability clause, which follows this lang- 
uage, provides: 

“Upon receipt by the Company of satisfactory proof that the Insured is totally 
and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability of 
the Insured and will also 

“2. Pay to the Insured a Monthly Income for life of 1% of this Policy; The 


first payment of such income to be paid immediately upon receipt of such proof. 
ee 


“3. * * * To entitle the Insured to the above Total and Permanent Disability 
Benefits this policy at the time of making claim for such benefits must be in full 
force and all premiums becoming due prior to the time of making claim must 
have been duly paid. * * *” 


The insured died on April 18, 1929. Judgment was sought for disability bene- 
fits from December 1, 1927, to April 1, 1929, at the rate of $50 per month, with 
interest. The last premium paid was due on May 27, 1927. The next, allowing a 
-month’s period of grace, should have been paid not later than September 27, 1927. 
Neither that nor any subsequent premium was ever paid. Long prior to the death 
of the insured, the policy therefore had lapsed, unless saved by the terms of the 
disability clause above quoted. There is evidence in the record from which it 
reasonably may be found that the insured was totally and permanently disabled 
from a time before the premiums first became in arrears, and that this condition 
continued until his death; but no proof thereof was furnished to the company. 

[1] The petitioners, nevertheless, contend that this is enough to bring into ef- 
fect the promise of the company to pay the premiums which became due after the 
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disability began. In support of this contention, Minnesota Mut. Life Ins. Co. 
v. Marshall, supra, is cited. The pertinent provisions of the policy there, how- 
ever, differ from those found in the policy here under consideration. There the 
policy provided that if the insured, while the policy is in force and before default 
in payment of premiums, “shall become totally and permanently disabled * * * 
and shall furnish satisfactory proof thereof, the Company will waive the payment 
of premiums thereafter becoming due,” and that “upon the receipt of due proof 
of total and permanent disabilities * * * the Company will waive the payment of 
all premiums thereafter becoming due.” The court held that the waiver took ef- 
fect at the time of the disability, and did not depend upon the time when proof 
thereof was furnished. 

We do not need to controvert this construction of the words quoted, or ques- 
tion the soundness of the view of the court that the existence of the disability be- 
fore the premium became in arrears, standing alone, was enough to create the 
waiver. In that view, the obligation to furnish proof was no part of the condi- 
tion precedent to the waiver; but such proof might be furnished within a reason- 
able time thereafter. Here the obligation of the company does not rest upon the 
existence of the disability; but it is the receipt by the company of proof of the 
disability which is definitely made a condition precedent to an assumption by it of 
payment of the premiums becoming due after the receipt of such proof. The pro- 
vision to that effect is wholly free from the ambiguity which the court thought 
existed in the Marshall policy. Compare Brams v. New York Life Ins. 
Co., 299 Pa. 11, 14, 148 A. 855. It is true that where the terms of a policy are of 
doubtful meaning, that construction most favorable to the insured will be adopted. 
Mutual Ins. Co. v. Hurni Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 
A. L. R. 102; Stipcich v. Insurance Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 
895. This canon of construction is both reasonable and just, since the words of 
the policy are chosen by the insurance company; but it furnishes no warrant for 
avoiding hard consequences by importing into a contract an ambiguity which 
otherwise would not exist, or, under the guise of construction, by forcing from 
plain words unusual and unnatural meanings. 

[2] Contracts of insurance, like other contracts, must be construed according 
to the terms which the parties have used, to be taken and understood, in the ab- 
sence of ambiguity, in their plain, ordinary, and popular sense. Imperial Fire Ins. 
Co. v. Coos County, 151 U. S. 452, 462, 463, 14 S. Ct. 379, 38 L. Ed. 231. As long 
ago pointed out by this court, the condition in a policy of life insurance that the 
policy shall cease if the stipulated premium shall not be paid on or before the day 
fixed is of the very essence and substance of the contract, against which even a 
court of equity cannot grant relief. Klein v. Insurance Co., 104 U. S. 88, 91, 26 
L. Ed. 662; New York Life Ins. Co. v. Statham et al. 93 U. S. 24, 30, 31, 23 L. 
Ed. 789; Pilot Life Ins. Co. v. Owen (C. C. A.) 31 F.(2d) 862, 866. And to dis- 
charge the insured from the legal consequences of a failure to comply with an 
explicitly stipulated requirement of the policy, constituting a condition precedent 
to the granting of such relief by the insurer, would be to vary the plain terms of 
a contract in utter disregard of long-settled principles. 

Judgment affirmed. 


PENDLETON v. PAN AMERICAN LIFE INS. CO. No. 5782. 
Circuit Court of Appeals, Sixth Circuit. March 18, 1932. 


56 Federal Reporter (2d) 935. 
3. INSURANCE. 

Nonforfeiture provision of policy being void under state law forbidding de- 
duction of surrender charge, policy was binding on insurer only as paid-up insur- 
ance as provided in statutes (Ky. St. §§ 653, 659). 

Ky. St. § 659 provides that, on default in payment of premiums on 
policy after three full years premiums in cash have been paid, the policy 
shall be binding on company for amount of paid-up insurance which ac- 
cording to company’s published tables of single premiums the net value 
of the policy and all dividend additions thereto computed according to 
section 653 would purchase as a net single premium for life or endowment 
insurance maturing and terminating at time and in manner provided in or- 
iginal policy, in addition to which it forbade the deduction of a surrender 
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charge, thereby invalidating provision of policy authorizing extended in- 

surance, but providing for deduction of surrender charge. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

Hickenlooper, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by Nelle Pendleton, administratrix of the estate of Edgar Wallace Pen- 
dleton, deceased, against the Pan American Life Insurance Company. From the 
judgment, plaintiff appeals. 

Affirmed. 


J. W. Howard, of Prestonsburg, Ky. (W. Porter Mayo, of Prestonsburg, 
Ky., and Geo. B. Martin, of Catlettsburg, Ky., on the brief), for appellant. 

Wm. Marshall Bullitt, of Louisville, Ky. (R. Lee Blackwell and Bruce & 
Bullitt, all of Louisville, Ky., on the brief), for appellee. 

Before Moorman, Hicks, and Hickenlooper, Circuit Judges. 

MoorMAN, Circuit Judge. 


On July 28, 1919, the appellee issued a policy of insurance for $5,000 upon the 
life of Edgar Wallace Pendleton, the appellant’s intestate. Pendleton paid the - 
first four annual premiums on their due dates, but when the fifth premium be- 
came due he was unable to pay it and executed his note therefor to the company. 
The sixth premium, due July 28, 1924, was not paid, and the policy lapsed. Pen- 
dleton died June 23, 1926, and his administratrix, the appellant, claiming that the 
policy was in effect at the time of his death, brought this suit to recover the full 
face value thereof. 

The policy contained a nonforfeiture provision effective after the payment 
of premiums for the first three full years. Under this provision, upon default in 
the payment of any subsequent premium the insured had the right to elect: (1) To 
accept the cash value of the policy; (2) to have the insurance continued in force 
for its face amount as term insurance from the date, including the period of grace, 
that the premium was due, without the right to loan or cash value; or (3) to pur- 
chase paid-up insurance payable at the same time and on the same conditions as 
the policy, but without the right to loan or cash value. It was further stipulated in 
this provision that if the insured failed within one month (thirty days) from the 
date of default to surrender his policy and elect to accept therefor the cash sur- 
render value or paid-up insurance as provided in options (1) and (3), then option 
(2) for extended insurance should become operative, and the insurance would be 
continued for such term as the cash value of the policy as of the date of default 
would purchase, “cash value” being defined as the reserve at the date of default, 
less a surrender charge of not more than 2% per cent. of the amount insured by 
the policy, and less any unpaid premium or existing indebtedness to the company on 
the policy. 

It is admitted that the insured did not surrender his policy or make an election 
thereunder within thirty days from the date of default; that the reserve as of that 
date was $216.80; that the amount of the insured’s indebtedness to the company 
with interest was $103.50; and that the surrender charge, according to the pro- 
visions of the policy, was $36.80. Though not complaining of the judgment against 
it in the court below, the appellee contends that all of the terms of the nonforfeiture 
provision were effective and enforceable, with the result that upon the failure of 
Pendleton to make an election within thirty days from the date of default the cash 
value of the policy as of that date, $76.50 (the reserve less the indebtedness and 
surrender charge), was converted into extended insurance which expired May 2, 
1926, fifty-one days before Pendleton’s death. The appellant contends that the pro- 
vision was inoperative in so far as it authorized the deduction of a surrender charge 
but was effective for the purposes of extended insurance, and that consequently the 
amount available for such insurance at the date of default was sufficient to extend 
and did extend the policy beyond the date of the insured’s death. The trial court 
held that inasmuch as section 659 of the Kentucky Statutes forbade the deduction 
of a surrender charge, the nonforfeiture provision was wholly void and appellant 
was remitted to her rights under the statute, and gave judgment against appellee 
for such paid-up insurance as the reserve less the insured’s indebtedness would pur- 
chase, amounting to $300. 
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The Kentucky Statutes, § 659, provide that upon default in the payment of a 
premium on a policy, after three full years’ premiums in cash have been paid, the 
policy “shall be binding upon the company for the amount of paid-up insurance, 
which, according to the company’s published tables of single prémiums, the net value 
of the policy on such anniversary, and all dividend additions thereon, computed” 
according to section 653 of Kentucky Statutes, “will purchase as a net single pre- 
mium for life or endowment insurance maturing and terminating at the time and in 
the manner provided in the original policy.” While this statute also provides that 
an insurance company “may contract with its policy-holders to furnish, in lieu of 
the paid-up insurance, * * * any other form of life insurance lawful in this com- 
monwealth, of not less value,” it is plain that it does not require an insurance 
company to issue any form of insurance upon the lapse of a policy except paid-up 
insurance. 

[1] The Court of Appeals of Kentucky has undoubtedly held that the statute 
forbids the deduction of a surrender charge. This holding we accept as a binding 
construction of a state statute. We cannot, however, assent to the view that the 
court has also held that the statute requires the issuance of extended insurance. 
In Penn’s Mutual Life Insurance Co. v. Barnett’s Adm’r, 124 Ky. 266, 96 S. W. 
1120, 99 S. W. 228, the suit was for paid-up insurance. There was no statute in 
the state, at the time the policy there involved was issued, requiring life insurance 
companies to issue paid up insurance. The insurance company, however, contracted 
to issue such insurance, but according to a practice deducted a surrender charge 
from the amount available for purchasing it. The policy did not authorize the de- 
duction, but provided that upon its lapse, after a number of premiums were paid, 
the full reserve was to be accounted for in paid-up insurance. The court held that 
the contract did not authorize the deduction, and in the absence of any statute to 
that effect the company had no right to make it but was required to apply the full 
reserve to paid-up insurance. In Peak v. Mutual Benefit Life Ins. Co., 172 Ky. 245, 
189 S. W. 195, 197, the policy provided for three optidns: (1) Cash surrender 
value; (2) paid-up insurance; and (3) extended insurance if neither of the first 
two options was exercised. It also provided for a surrender charge under all op- 
tions. Suit was brought to recover extended insurance, and the insurance company 
contended that it had contracted for a net reserve on a 3 per cent. basis, which, with 
the deduction of a surrender charge, was more favorable to the insured than the 4 
per cent. reserve permitted by statute, and therefore the provision came within the 
statutory proviso “of not less value.” The court denied the contention, holding that 
the insured was entitled to a “settlement under the terms of his policy with this void 
provision [the surrender charge provision] eliminated,” citing the Barnett Case. 
The court quite obviously misconceived the import of the Barnett Case, for, as we 
have already pointed out, that case dealt with neither a statute nor extended insur- 
ance. Prudential Insurance Co. v. Ragan, 184 Ky. 359, 212 S. W. 123, and Security 
Life Insurance Co. v. Watkins, 189 Ky. 20, 224 S. W. 462, follow the Peak Case, 
quoting therefrom to the effect that a provision for a surrender charge is void, and 
that an insured is entitled to a settlement under his policy with that provision elim- 
inated. 


{2, 3] It is apparent from a consideration of these Kentucky cases that the 
courts of that state have not construed the statute as requiring the issuing of ex- 
tended insurance, but as merely forbidding the deduction of a surrender charge. 
As heretofore stated, we accept that ruling as a binding construction of a state 
statute. That being done, we come to the second pronouncement of the court in 
the Peak Case—applied also in the Ragan and Watkins Cases—that although a 
clause in a provision for extended insurance authorizing the deduction of a sur- 
render charge is invalid, the provision is otherwise enforceable. This holding in- 
volves nothing more than the construction of a contract, a question of general law 
which this court will pass upon as such. See Carpenter v. Providence Ins. Co., 16 
Pet. (41. U. S.) 495, 10 L. Ed. 1044; Gordon v. Ware Nat. Bank (C. C. A.) 132 F. 
444, 67 L. R. A. 550; and Russell v. Grigsby, 168 F. 577 (6 C. C. A.), the latter un- 
affected on this point by the reversal in 222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 
36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863. Upon that question we cannot doubt 
that where a consideration for a contract obligation, otherwise nonexistent, is un- 
enforceable because contrary to law, the obligation itself is unenforceable. We con- 
clude, therefore, that the lower court was right in holding that the nonforfeiture 
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provision was void, and that appellant’s rights were fixed by the statute, under 
which the policy was binding upon appellee in the amount of paid-up insurance 
that the “net value” thereof would purchase “as a net single premium for life.” 
Whether in arriving at the net value the court rightly deducted the indebtedness 
from the reserve we need not decide, since error is not assigned to that ruling so 
far as it affected the paid-up insurance. 

The judgment is affirmed. 


BROWNE v. NEW YORK LIFE INS. CO. No. 9293. 
Circuit Court of Appeals, Eighth Circuit. March 7, 1932. 
57 Federal Reporter (2d) 62. 
4. INSURANCE. 


In action on life policy, plaintiff must prove death occurred during life of 
policy. 

(For other cases, see Insurance, Dec. Dig. 646[6].) 

9. INSURANCE. 

Evidence held insufficient to warrant inference that insured, who disappeared, 
died during life of policy; hence directed verdict for life insurer was proper. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Missouri; Albert L. Reeves, Judge. 

Action by Allan R. Browne, assignee of Carrie Garst, administratrix of the 
estate of Charles H. Garst, deceased, against the New York Life Insurance 
Company. From a judgment on a directed verdict in favor of defendant, plain- 
tiff appeals. 

Affirmed. 

E. H. Gamble and Allan R. Browne, both of Kansas City, Mo., for appellant. 

George J. Mersereau, Richard S. Righter, Claude A. Ferguson, and Lathrop, 
Crane, Reynolds, Sawyer & Mersereau, all of Kansas City, Mo., for appellee. 

Before Kenyon, Van Valkenburgh, and Gardner, Circuit Judges. 

GarpNEr, Circuit Judge. 

In .this action appellant, as assignee of Carrie Garst, administratrix of the 
estate of Charles H. Garst, deceased, seeks to recover on a policy of life insur- 
ance. The parties will be referred to as they appeared in the lower court. 

It is alleged in the petition that the defendant issued and delivered the life 
insurance policy in question on March 11, 1921, whereby it agreed to pay the 
executors, administrators, or assigns, of the insured, Charles H. Garst, the 
amount of $5,000, upon receipt of due proof of his death, and double that amount 
upon receipt of due proof of his death resulting directly and independently of 
all other causes from bodily injury effected solely through external, violent, and 
accidental cause; that on or about May 14, 1921, the insured left his home at 
Palco, Kan., where he was then residing with his wife and family, with Salina, 
Kan., as his primary destination, en route to Kansas City, Mo.; that he there- 
upon disappeared and has not since reappeared, nor has anything since been 
heard of him; that there was no known cause for his nonreturn, or reason for 
his disappearance, except his death, which it is alleged occurred May 15, 1921, 
while the policy was in full force and effect. An assignment of the policy to the 
plaintiff is alleged, the sufficiency of which is not questioned in this case. 

The answer admitted the issuance of the policy, put in issue the other alle- 
gations of the petition, and pleaded specially the Kansas statute of limitations, 
alleging that the policy was a Kansas contract, and hence should be governed 
by the laws of that state. 

At the close of plaintiff’s testimony, on motion of defendant, the court 
directed a verdict in favor of the defendant and against the plaintiff, and from 
the judgment entered on that verdict so directed the plaintiff prosecutes this 
appeal. 

Counsel on either side have elaborately briefed the question of the statute 
of limitations, but, in our view of the case, there is but one ultimate question 
for determination, and that is whether or not there was substantial evidence 
from which the jury might reasonably have determined that the insured died 
during the life of the policy. The first annual premium only was paid, so that 
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the policy remained in force to and including the 11th day of March, 1922. At- 
tached to the insurance policy is an application signed by the insured, in which 
he states that he had never suffered from any disease of the brain, nervous 
system, heart, lungs, stomach, intestines, liver, kidneys, bladder, skin, middle ear, 
or eye, and various other named diseases. He also states that he had not con- 
sulted, nor been treated by, any physician or surgeon within five years imme- 
diately prior to the signing of his application. 

At the time of the issuance of the insurance policy, and at the time of in- 
sured’s departure, he was employed in running a Standard Oil station, and at 
some previous time had been employed in a grain elevator. He was married in 
1900, and at the time of his disappearance was living with his wife and family 
of seven children. On the date of his departure, which was Saturday, he left 
a letter at the railway station at Palco, addressed to his son George. The let- 
ter bore no date but was received by his wife on May 15, 1921. It was inclosed 
in a stamped United States envelope, and was addressed to George Garst, at 
Palco, but was not postmarked, and had not been mailed. The letter, as well 
as the address on the envelope, however, was in the handwriting of the insured. 
This letter reads as follows: 

“George, there is nothing that there is no ticket made for. I am going to 


Salina to see a specialist. 
“TSigned] C. H. Garst.” 

The next that was heard from the insured was a letter mailed at Salina, 
Kan., May 15, 1921, bearing no date, and reading as follows: 

“Dear wife & all I am going to Kansas City to knight. I guess it will mean 
an operation on my head. OI do dread it. If any thing should hapen Bruce 
can have the station if he wants it. I don’t think the boys can handle it. I 
have some papers at the bank, insurance. 

“By By all 
“TSigned] C. H. Garst. 


“I will try and write when I get down there.” : 
He had not told his wife that he was going away, and the first she learned 


of it was through the letters, and the letter of May 15, 1921, was the last word 
she has ever received from him. On receipt of the Salina letter on May 16 
1921, she went to Kansas City, Mo., and there inquired for her husband at dif- 


ferent hospitals, and enlisted the aid of the Kansas City police. Finding no 
trace of her husband, she went to Salina, Kan., and made inquiry at the hospital 
there and at nearby rooming places, and enlisted the aid of the Salina chief of 
police. She notified and made inquiry of all his immediate relatives. and had 
postcards printed containing a picture of her husband and describing him, and 
mailed these to a list cf sheriffs, whose names she had secured from the Stand- 
ard Oil Company. She made further inquiry and search at various points in 
Kansas during the month of May, 1921, but discovered no clue as to his where- 
abouts. Three years subsequent to insured’s disappearance, Mrs. Garst heard 
that a man named Willie Bissell, living at Loveland, Colo., claimed to have seen 
her husband there. She immediately went to Loveland, and there met Bissell. 
She remained in Loveland with the Bissell family for two weeks, enlisted the 
aid of the Loveland police, and visited various industrial establishments, but 
could learn nothing regarding her husband’s whereabouts. Prior to his depar- 
ture, his wife observed that he complained of his eyes, and at times was seem- 
ingly blind. 

_ [1-3] Plaintiff relies upon the presumption of death arising from a con- 
tinuous unexplained absence for a period of seven years. The law presumes 
that a person shown to be alive at a given time remains alive until the contrary 
is shown by proof, or, in the absence of proof, until a different presumption 
arises. At the close of a continuous unexplained absence from his last or usual 
place of residence for a period of seven years, without having been heard of 
during such time, the presumption of continuance of life is overcome, and a 
presumption of death arises. Greenwood v. Frick (C. C. A.) 233 F. 629; Had- 
dock v. Meagher, 180 Iowa, 264, 163 N. W. 417. This presumption is not one of 
law, but is a mixed presumption of law and fact which may be rebutted, and, 
in fact, does not arise if the circumstances are such as to account for the ab- 
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sence of the person without assuming his death. Davie v. Briggs, 97 U. S. 628, 
634, 24 L. Ed. 1086; Duff v. Duff, 156 Mo. App. 247, 137 S. W. 909. 

[4-8] The evidence in the instant case is clearly sufficient to give rise to 
the presumption of death of the insured. To entitle plaintiff to recover, how- 
ever, it was incumbent upon him to prove that death occurred during the life 
of the policy, and he has alleged that it occurred on or about the 15th of May, 
1921. The presumption is not a presumption of the time of death. That must 
be determined by the facts and circumstances in the case. Death might be 
proven by circumstantial evidence, as any other fact, but the party alleging 
death before the expiration of seven years must prove such facts and circum- 
stances connected with the absence of the person as, when submitted to the 
test of reason and experience, would warrant a reasonable conclusion of death 
within a shorter period. As said by Justice Harlan in Davie v. Briggs, supra: 
“If it appears in evidence that the absent person, within the seven years, en- 
countered some specific peril, or within that period came within the range of 
some impending or immediate danger, which might reasonably be expected to 
destroy life, the court or jury may infer that life ceased before the expiration 
of the seven years.” 

This court, in Northwestern Mutual Life Insurance Co. v. Stevens, 71 F. 
258, 261, in an opinion by the late Judge Sanborn, after referring to the estab- 
lished presumption of death, upon the disappearance of an individual under or- 
dinary circumstances, from whom his relatives and acquaintances had not after- 
ward heard during a continuous period of seven years after his disappearance, 
said that: “* * * The fact of continued life or previous death at the important 
date should be determined by the jury if there is sufficient evidence in the case 
to warrant a finding that the established presumption has been varied, and by 
the court if there is no such evidence.” 

Again this court, in Folk v. United States, 233 F. 177, 189, said: “* * * In 
the absence of any direct evidence before the Commission that he had died, or 
that he had been in such a dangerous situation that men of reasonable prudence 
would infer that he had died, prior to April 1, 1899, the conclusive legal pre- 
sumption was that he continued to live for at least seven years after the making 
of the Creek roll in 1895, and hence that he was living on April 1, 1899. In the 
absence of proof of earlier death, or of evidence of unusual danger of such 
earlier death, the legal presumption is that a live person continues to live for 
at least seven years.” 

See, also, Continental Life Ins. Co. v. Searing (C. C. A.) 240 F. 653; United 
States v. Robertson (C. C. A.) 44 F.(2d) 317; Fidelity Mutual Life Ass’n v. Met- 
tler, 185 U. S. 308, 22 S. Ct. 662, 46 L. Ed. 922. 

[9] In the final analysis, plaintiff is not materially aided by the presump- 
tion of death. Independent of that presumption, it was incumbent upon him to 
prove that the insured died prior to March 11, 1922. Insured was a man, accord- 
ing to his own statements contained in the application for insurance, of excellent 
health, and the only evidence showing any possible change in that condition 
was the evidence to the effect that he was suffering from some eye trouble or 
defect. He departed from home, leaving word that he was going to Salina to 
see a specialist. This, however, he did not do. The next word from him was 
that he was going to Kansas City, and in that communication he said, “I guess 
it will mean an operation on my head.” The hospitals in Kansas City and at 
Salina were visited, and there is nothing from which the court or jury could 
infer that he had died on the operating table. There was no evidence of any 
accident, or that he met with any violence en route to Salina or Kansas City; 
no dead body seems to have been found; there was no newspaper record of 
any casualty; and apparently no knowledge of anything of the sort reached the 
police department of either of these cities. 

The facts and circumstances fall far short of that proof which would lead 
unprejudiced minds, exercising their best judgment, to conclude that the in- 
sured died on May 15, 1921, or at any other particular time during the life of 
the policy. The jury could not, except by guess or surmise, have determined 
that insured’s death occurred during the life of the policy, and hence it was the 
duty of the court to direct a verdict for the defendant. The judgment appealed 
from is therefore affirmed. 
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NEW YORK LIFE INS. CO. v. HALPERN et al. No. 2494. 
District Court, W. D. Pennsylvania. Oct. 21, 1931. 
57 Federal Reporter (2d) 200. 
1, INSURANCE. 

In suit to cancel life policies, evidence held not to establish fraud of insured 
in answering questions in application. 

Application disclosed that the insured answered the medical examiner 
in the negative when asked question whether he had ever consulted a 
physician or practitioner for, or suffered from, any ailment or disease 

- of the heart, blood vessels, or lungs. Application further disclosed, in 
answer to question, “What physicians or practitioners, if any, not named 
above, have you consulted or been examined or treated by within the 

past five years?” that insured had been treated by a named doctor for a 

period of three days for influenza. Insurer contended that the answers to 

the foregoing questions were false and fraudulently made, entitling it 

to cancel policies. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

2. INSURANCE. 

Insured under life policies embodying applications held not estopped from 
asserting error in answers to medical questions in application, where photostatic 
copies were practically illegible. 

Insurer in suit to cancel life insurance policies on ground of false 
and fraudulent answers to certain questions in application, contended that 
insured was estopped from asserting any error in the reported answers 
in the application on the ground that insured had the policies in his pos- 
session for a considerable time and must therefore be presumed to have 
known contents of application made part of policies, and that if errors 
in answers to the questions in the application appeared, it was the insured’s 
duty to promptly call the insurer’s attention to such errors. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

In Equity. Action by the New York Life Insurance Company against Julius 
Halpern and others. 

Decree dismissing the bill of complaint. 

See, also 47 F.(2d) 935. ' 

Chas. H. Sachs, Louis Caplan, and Sachs & Caplan, all of Pittsburgh, Pa., 
for defendants. 

Findings of Fact. 

Grrson, District Judge. 

1. Plaintiff is a corporation organized and existing by and under the laws of 
the state of New York, engaged in the life insurance business, and is a citizen 
of the State of New York. 

2. Julius Halpern and Lillian Halpern, two of the defendants, are residents 
and citizens of the commonwealth of Pennsylvania and of the Western District 
thereof, and the other defendant, the Fidelity Trust Company, is a corporation 
duly organized and existing by and under the laws of the commonwealth of 
Pennsylvania, having its principal office in the city of Pittsburgh, Pa. 

3. The amount in controversy in this case exceeds the sum of $3,000, exclusive 
of interest and costs. 

4. On February 8, 1929, the plaintiff wrote its policy of life insurance No. 
10,529,125 to take effect as of the 25th day of January, 1929, with provisions for 
disability benefits and double indemnity for accidental death in the sum of 
$10,000 on the life of said Julius Halpern. By the terms of said policy the 
plaintiff agreed to pay to Julius Halpern $100 a month during total and_per- 
manent disability, as defined by said policy, and also by a change of beneficiary 
directed by said Julius Halpern on July 26, 1929, agreed to pay the death benefit 
to Lillian Halpern, wife, and Fidelity Title & Trust Company, of Pittsburgh, 
Pa. (since changed to Fidelity Trust Company), as trustees in accordance with 
the terms of a trust agreement dated July 26, 1929. 


5. On April 27, 1929, the plaintiff wrote its policy of life insurance No. 
10,630,938 to take effect as of the 30th day of April, 1929, with provisions for 
disability benefits and double indemnity for accidental death in the sum of 
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$15,000 on the life of said Julius Halpern. By the terms of said policy the 
plaintiff agreed to pay to Julius Halpern $150 a month during total and perman- 
ent disability, as defined by said policy, and also by a change of beneficiary 
directed by said Julius Halpern on July 26, 1929, agreed to pay the death benefit 
to Lillian Halpern, wife, and Fidelity Title & Trust Company, of Pittsburgh, Pa. 
(since changed to Fidelity Trust Company), as trustees in accordance with the 
terms of a trust agreement dated July 26, 1929. 

6. Attached to and made a part of the contract of insurance No. 10,529,125, 
issued as of January 25, 1929, was the application for the policy signed by the 
defendant Julius Halpern. This application in part consisted of questions to the 
applicant and answers purporting to have been given on January 19, 1929, by 
him to plaintiff's medical examiner relative to the past condition of his health, 
certain of said questions and answers being as follows: 

“7. B. Have you ever been under observation or treatment in any hospital, 
asylum or sanitarium? No. 

“8. Have you ever consulted a physician or practitioner fcr or suffered from 
any ailment or disease of 

“A. The brain or nervous system? No. 

“B. The heart, blood vessels or lungs? No. 

“C. The stomach or intestines, liver, kidneys or bladder? No.” 

“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? No. 

“11. What physicians or practitioners, if any, not named above, have you con- 
sulted or been examined or treated by within the past five years? 

Reason for Consultation, Exam- 
Name and Address Date ination or Treatment and Results 
Dr. Grecken 1928 Influenza—3 days” 

7. Attached to the policy No. 10,630,938, and made part of it, was a declara- 
tion, signed by Julius Halpern, dated April 27, 1929, that the applicant, Julius 
Halpern, had not consulted or been treated by any physician or other practitioner 
since his application dated January 19, 1929. 

8. The defendant Julius Halpern, from November 19 to 26, 1928, had under- 
gone a complete physical examination by Henry M. Ray, M. D., a specialist in 
pathology and internal medicine. Said examination was made at the request of 
Julius Halpern for the purpose of “checking up” on his physical condition. As a 
part of his said examination, Dr. Ray sent Julius Halpern, about November 26, 
1928, to Dr. F. L. Schumacher, a specialist in X-ray examinations, for X-ray 
examination to be used by him in connection with his (Dr. Ray’s) examination 
and report thereon. As a result of the examination of Dr. Ray, supplemented by 
the X-ray examination and report of Dr. Schumacher, Julius Halpern, prior to 
the date of his application for insurance, was informed by Dr. Ray, in effect, 
that his heart was not “up to 100%”; that it was “a little below par”; that it 
was perhaps slightly enlarged; that it was sufficiently strong for ordinary use, 
but should not be subjected to extraordinary exertion; that, for the purpose of 
helping the heart, he should by diet and light exercise reduce his weight. He was 
not told that he had any organic heart disease, the physicians themselves, at that 
time, finding only a suggestion of a myocardial degeneration from their examina- 
tions. Other than the examination of Dr. Ray, aided by the examination and 
report of Dr. Schumacher, no treatment or examination of Julius Halpern by a 
physician is disclosed by the testimony except that of Dr. Grecken, disclosed by 
the answers of the application. No hospitalization is shown prior to the is- 
suance of the policies in suit. 

9. Each of said policies contains the following provision: 


“Tncontestability—This Policy shall be incontestable after two years from 
its date of issue except for non-payment of premium and except as to provisions 
and conditions relating to Disability and Double Indemnity Benefits.” 

10. The date of issuance of policy No. 10,529,125, is January 25, 1929, and of 
policy No. 10,630,938 is April 30, 1929. 

11. Said Julius Halpern on December 26, 1930, brought an action at law No. 
4054 January term, 1931, against the plaintiff in the court of common pleas of 
Allegheny county, Pa., which action has been removed to this court and is No. 
6474 Law therein, and is for disability benefits only. 
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12. On or about September 15, 1930, the plaintiff, seeking to rescind the con- 
tracts of insurance mentioned in the fourth and fifth findings of fact, notified 
defendants of its intention, and tendered the return of the premiums received on 
account of each policy, with interest from the date of receipt to the date of 
tender, amounting to $1,863.66. This tender was refused by defendants. 

13. Julius Halpern was not the prime mover in his application to the plain- 
tiff for insurance, but had theretofore been solicited to apply for it by an agent 
of the plaintiff. After application had been made by him, a policy in amount of 
$25,000 was tendered to him and was refused, said defendant accepting the policy 
No. 10,529,125, which was for $10,000. Later, again at the solicitation of plain- 
tiff’s agent, he applied for and received the policy dated April 27, 1929, $15,000 
in amount. 

14. The testimony does not clearly and firmly establish as a fact that Julius 
Halpern, the defendant, made false answer to, or actually made direct answer to, 
the question “8. B,” which appears as a part of the application for the policy 
No. 10,529,125, viz., “Have you ever consulted a physician or practitioner for or 
suffered from any ailment or disease of * * * B. The heart, blood vessels or 
lungs?” Or to the question 10 in the same application, viz., “Have you ever 
consulted a physician or practitioner for any ailment or disease not included in 
your above answers?” Or to question 11 in the ‘same application, viz., “What 
physicians or practitioners, if any, not named above, have you consulted or been 
examined or treated by within the past five years?” 

15. The copy of the application for insurance attached to and made part of 
the policy No. 10,529,125 is a photographic copy of the original application taken 
in such manner that the print appears so small and blurred as to be almost 
illegible to eyes of ordinary strength. 

Discussion. 

[1] In seeking the cancellation of the defendant’s policies of insurance, the 
plaintiff, in its bill, has based its charge of fraud upon a number of answers 
to questions attached to the policies and made part of the contracts, alleged to 
have been given to plaintiff’s medical examiner. Upon trial proof was tendered 
only in respect to the two following questions and answers: 

“8. Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of 

“* * * B. The heart, blood vessels or lungs? No.” 

“11. What physicians or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? Dr. Grecken, 
1928, Influenza—3 days.” 

The plaintiff, after producing testimony tending to show that the foregoing 
questions had been duly put to the insured by its medical examiner, proved that 
insured had undergone a full pathological examination by a physician, Dr. Ray, 
several months prior to the application for the policies, and, as incident to and in 
aid of Dr. Ray’s examination, he had also undergone X-ray examinations by Dr. 
Schumacher. Plaintiff contends that this examination by Dr. Ray disclosed that 
the insured had a diseased heart, that the testimony shows that this fact was 
imparted to him at the conclusion of the examination, and that his answers to 
the questions of the medical examiner established a willful and fraudulent sup- 
pression of information the insurer was entitled to have. 


The defendant has admitted the examination by Dr. Ray, but denies that the 
‘plaintiff's medical examiner put to him the questions appearing in the applications 
for the policies and that he answered as asserted by the examiner. His testimony 
tends to show that he was asked, in effect, whether he had any serious illness 
during the preceding five years, to which he stated in reply that he had been 
confined to his bed for three days by influenza; and upon inquiry as to the 
physician who attended him, he gave the name of Dr. Grecken. Defendant Julius 
Halpern asserts that the paper containing his alleged answers was signed by 
him without reading by reason of the examiner’s desire for haste. 

Passing over the dispute as to the scope of the medical examination, the 
charge of misrepresentation and deceit cannot be based upon the answer to the 
question numbered “8. B.”; and we hold this opinion irrespective of the con- 
tentions in respect to the examination questions. A number of medical examina- 
tions of Julius Halpern are disclosed by the evidence, and certain of those made 
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subsequent to the dates of the applications for the policies in suit disclose a 
heart condition which was not good. The knowledge obtained by the later 
examinations cannot be attributed to the applicant at the time of application. 
From the testimony relative to the first examination of Dr. Ray, and particularly 
considering the written report of Dr. Schumacher to Dr. Ray, adopted by the 
latter, it is plain that the physicians, at that time, had no fixed opinion that Mr. 
Halpern had any disease of the heart; and having no such opinion themselves, 
it is inconceivable that they told or left the impression with Mr. Halpern that 
he had such a disease. True, Dr. Ray told him that his heart was a little below 
par, and possibly that it was slightly larger than average size, but when that 
statement is considered in connection with the emphasis placed by Dr. Ray upon 
his patient’s overweight, and his suggestion as to diet and light exercise, it doubt- 
less had the effect of satisfying Mr. Halpern that nothing was wrong with his 
heart, which could not be cured by diet and exercise. Assuming his acceptance 
of his physician’s finding, he had no reason to assert that he had heart disease 
by an affirmative answer to the question “8. B.,” supra. 


The answer to the eleventh question, if recorded correctly by the examiner, 
presents a more serious matter. If that question had been plainly put to the 
applicant, the plaintiff was entitled to the disclosure of Dr. Ray’s examination, 
aided by Dr. Schumacher’s X-ray photographs, and it would seem that in good 
faith the applicant should have mentioned it, even though the result was more 
or less negative. While some doubt may exist as to the materiality of the sup- 
pressed matter if it be assumed that the question had been put to the applicant, 
we are not required to resolve it, as in our opinion the testimony indicates that 
the question was not asked as recorded. The medical examiner, arguing from his 
usual practice, has stated—and no doubt honestly—that the questions and answers 
were as recorded. On the other hand, the defendant Julius Halpern has testified 
otherwise. He asserts that the examiner was in haste at the time of the examina- 
tion and asked him only, in effect, whether he had been confined to his bed by 
any illness within the past five years, and then, after reply that he had been 
confined by the influenza for three days, what physician had attended him; and to 
the last question the applicant had named Dr. Grecken. The defendant has gone 
into considerable detail in relating the circumstances of the examination, and his 
story is not inconsistent with past experience. His version is corroborated, to 
some slight extent at least, by the fact that the answers to the eleventh and 
twelfth questions are somewhat contradictory, and by the further fact that he 
later disclosed Dr. Ray’s examination to an agent of the plaintiff company when 
the latter was interviewing him upon his application for disability benefits under 
the policy. The last disclosure tends to show that defendant, at the first medical 
examination, did not willfully withhold knowledge of Dr. Ray’s examination from 
the plaintiff. 


[2] Counsel for the plaintiff urges, in effect, that defendants are estopped 
from asserting any error in the recorded answers. He points to the fact that 
Julius Halpern had the policies in his possession for a considerable time, and 
contends that he must be presumed from that fact to have known their contents. 
He further asserts that if any errors in the answers appeared in the application 
made part of the contract, it was the duty of the insured to promptly call the 
attention of the insurer to such errors, and in the absence of such actions that 
defendants must be held to the terms of the application as written. In support of 
this position counsel has cited New York Life Ins. Co. v. Fletcher, 117 U. S. 
519, 6 S. Ct. 837, 29 L. Ed. 934. In the case cited the applicant warranted the 
truth of the answers, the answers in the present case being representations. This 
distinction is perhaps of no moment, the real distinction being found in the nature 
of the copy of the application attached to the policy. The application of the instant 
policy, in the preparation of the copy, was placed at such a distance from the 
camera that the print of the resultant copy was so small as ‘to be practically 
illegible. No person other than one whose suspicions had been aroused would 
undertake the eye strain and irritation necessarily incident to reading it. Having 
attached a copy designed to prevent a reading, the plaintiff is not entitled to 
invoke a presumption of reading and a duty arising therefrom. 


Being of opinion that the proof in the instant case is not sufficiently strong 
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and convincing to justify a finding of fraud on the part of the insured in obtain- 
ing the policies in suit, we shall dismiss the bill. 


FRENCH v. LANHAM. No. 5284. 
Court of Appeals of District of Columbia. Argued Jan. 8, 1932. 
Decided Feb. 29, 1932. 
57 Federal Reporter (2d) 422. 
1. INSURANCE. 


“Facility of payment clause” is appointment by assured and beneficiary of per- 
sons authorized to receive payment. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 
2. INSURANCE. 


Insurer’s payment of proceeds of policy to assured’s executor under facility of 
payment clause held not to give executor ownership of fund to exclusion of bene- 
ficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

Error to the Municipal Court of the District of Columbia. , 

Action by Mary E. Lanham against Norman L. French. Judgment for plain- 
tiff, and defendant brings error. 

Affirmed. 


Edward C. Kriz and Raymond B. Dickey, both of Washington, D. C., for plain- 
tiff in error. 


Paul B. Cromelin, Bolitha J. Laws, Julian T. Cromelin, and Lowry N. Coe, all 
of Washington, D. C., for defendant in error. 


Before Martin, Chief Justice, and Robb, Van Orsdel, Hitz, and Groner, Asso- 
ciate Justices. 


Ross, Associate Justice. 

Martha Jane French died in the District of Columbia on the 29th day of April, 
1928, leaving a last will and testament in which plaintiff in error, a brother, was 
named as executor and residuary legatee. At the time of her death there were in 
force six policies of insurance on her life; three of these policies were payable to 
her estate and are not here involved. 

The other three policies, aggregating $355.04, were payable to defendant in er- 
ror, a sister of the insured. Upon the execution of a release and receipt signed by 
both the plaintiff in error and the beneficiary named in these policies, the company 
paid to plaintiff in error the amount due under them. Thereafter, defendant in er- 


ror, as beneficiary, brought suit and recovered judgment in the municipal court 
against the plaintiff in error in the amount of these policies. 


Under the so-called facility of payment clause of these policies, the company re- 
served the option of paying the amount due “to either the beneficiary named below 
or to the executor or administrator, husband or wife, or any relative by blood or 
connection by marriage of the insured, or to any other person appearing to said 
company to be equitably entitled to the same by reason of having incurred expensé 
‘on behalf of the insured, or for his or her burial.” 

It is contended that payment was made to plaintiff in error under this clause 
and that such payment vests him with absolute ownership of the amount paid. 

[1] By the great weight of authority, it has been held that the sole purpose of 
this facility of payment clause is for the convenience of the insurer. Blanchett v. 
Willis, 161 S. C. 83, 159 S. E. 469, 75 A. L. R. 1428; Metropolitan Life Ins. Co. v. 
Schaffer, 50 N. J. Law, 72, 11 A. 154. It is “an appointment both by the assured 
and the beneficiary of persons any of whom are authorized to receive payment of 
the sum agreed to be paid. * * * The clause was for the convenience of the com- 
pany to enable it to make prompt payment, with the certainty that the validity of 
the payment could not be thereafter questioned.” Caveny v. Healey, 94 N. J. Law, 
28, 109 A. 204, affirmed 95 N. J. Law, 245, 111 A. 925. 


[2] The rule is equally well established that such payment to one appointed to 
receive it does not change the beneficial interest in the fund. To rule that payment 
to one appointed to receive it changes the beneficial interest in the fund from the 
beneficiary to the appointee would put it in the power of the debtor, the insurance 
company, by its mere act to determine who should be beneficially entitled thereto, 
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and would be inconsistent with the manifest intent to make the contract enforceable 
against the company. 

In Allen v. Allen, 88 N. J. Eq. 575, 577, 103 A. 169, 170, the court, after noting 
that under the terms of a policy the insurer promised to pay the beneficiary named 
therein a stated amount, said: “The fact that to this promise is superadded a pro- 
vision which is intended to enable the insurer for its own convenience to facilitate 
payment, so as to spéedily discharge itself from its obligation on the policy and in- 
cidentally enable it to provide speedy aid to the family of the insured, presumably in 
a period of distress, does not lessen the legal liability of the recipient of the fund, 
as constructive trustee for the legal beneficiary under the plain terms of the policy.” 


In Ogletree v. Hutchinson, 126 Ga. 454, 55 S. E. 179, it was ruled that a stip- 
ulation in a policy of life insurance that payment of the amount’ of the policy to 
any relative of the insured belonging to a designated class will discharge the com- 
pany is valid, but that such a stipulation does not have the effect of making the 
person actually receiving the money thereunder the beneficiary of the policy. It is 
merely an appointment, by the parties to the contract, of a person who may receive 


the amount due under the policy for the benefit of the person ultimately entitled 
thereto. 


In Metropolitan Life Ins. Co. v. Hightower, 211 Ky. 36, 276 S. W. 1063, 1064, 
44 A. L. R. 1158, the court said: “The, cases also hold (and which is in accord with 
fundamental legal principles) that none of the members of the class of persons to 
whom optional payments may be made under the facility of payment clause could 
themselves sue for and recover the proceeds of the policies, since there was no 
obligation on the part of the insurance company to pay either of them. In other 
words, that the clause created no debt in their favor, but only made them the agent 
or trustee for the beneficiary * * * to whom under certain named conditions the in- 


surer might make payment as such agent or trustee, and obtain a discharge of all 
obligations under the policy.” 


In Lewis v. Metropolitan Life Ins. Co., 178 Mass. 52, 59 N. E. 439, 86 Am. St. 
Rep. 463, it was ruled that the facility of payment clause “does not entitle one to 
whom such a payment might have been made, but who is not named as the bene- 
ficiary of the policy, or otherwise designated as the person who is to receive the 
sum to be paid, to enforce payment of the sum due under it.” 


In Smith v. Metropolitan Life Ins. Co., 222 Pa. 226, 231, 71 A. 11, 13, 20 L. R. 
A. (N. S.) 928, 128 Am. St. Rep. 799, the court said that facility of payment clau- 
ses “are not uncommon in the class known as ‘industrial insurance,’ where the 
amounts and estates are small and the purpose is to avoid the necessity of the ex- 
pense of formal administration by law. But they are not intended, and could not 
be allowed, to override rights fixed by the policies.” 


In Wokal v. Belsky, 53 App. Div. 167, 65 N. Y. S. 815, 817, it was ruled that a 


facility of payment clause “neither gives nor takes away a cause of action from 
any person.” 


See, also, In re Reilly’s Estate, 111 Misc. Rep. 66, 182 N. Y. S. 221; Willard v. 
Prudential Ins. Co. of America, 276 Pa. 427, 120 A. 461, 28 A. L. R. 1348; Sulz v. 
M. R. F. L. Association, 145 N. Y. 563, 40 N. E. 242, 28 L. R. A. 379; Prudential 
Insurance Co. of America v. Godfrey, 75 N. J. Eq. 484, 72 A. 456, affirmed 77 N. J. 
Eq. 267, 76 A. 1067; 28 A. L. R. 1350, note; 49 A. L. R. 939, note. 

Counsel for plaintiff in error cite American Security & Trust Co. v. Prudential 
Insurance Co., 16 App. D. C. 322, and Prudential Insurance Co. v. Brock, 48 App. 
D. C. 4. These cases are not in point. The court merely decided in those cases 
that where an insurance company in good faith makes payment to a member of one 
of the classes specifically mentioned in the facility of payment clause of the policy, 
the company is discharged from further obligation under the policy. 


In the present case the insured made three policies payable to her estate and 
three to defendant in error, and yet, according to the contention of the plaintiff in 
error, the mere fact that payment was made to him authorized him to withhold from 
the rightful beneficiary the amounts received under the three policies payable to 
her. Such a result, in our view, would be as unjust as illogical. If plaintiff in 
error’s contention were correct, the insurance company, by selecting defendant in 
error as the payee (as it might have done) under the three policies payable to the 
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insured’s estate, would have vested her with the beneficial interest in the policies to 
the exclusion of the estate. 

The judgment is affirmed, with costs. 

Affirmed. 


NEW YORK LIFE INS. CO. v. COHEN et al. No. 5793. 
Circuit Court of Appeals, Sixth Circuit. April 8, 1932. 
57 Federal Reporter (2d) 494. 
1. INSURANCE. 

Insured’s negative answers respecting disease of brain or nervous system 

held willfully false and material as respected right to cancellation of policy. 
Evidencé disclosed that a few months previous to making application 

for insurance that insured had suffered from a rather serious attack of 

some mental disorder, at which time he was treated by family physician 

and another whom family physician called in consultation, and medical 
supervisor of insurance company who passed on application testified that 

in issuing policy he and company relied on answers made to medical 

examiner, believing them to be true, that they were regarded as material, 

and induced issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. : 

Positive statement of fact, falsely made, with respect to material matter, 
will, nothing else appearing, be deemed to have been willfully made with intent 
to deceive. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. ; ; . 

Insured’s failure to disclose conditions affecting risk of which he is aware 
makes contract voidable at insurer’s option. 

(For other cases, see Insurance, Dec. Dig. § 261.) 

Appeal from the District Court of the United States for the Eastern Divi- 
sion of the Northern District of Ohio; Samuel H. West, Judge. 

Suit by the New York Life Insurance Company against Louis Cohen and 
others, wherein defendants filed a counterclaim. Decree dismissing bill and for 
defendants on counterclaim [48 F.(2d) 903], and plaintiff appeals. 

Reversed and remanded. 

A. D. Baldwin, of Cleveland, Ohio (Garfield, Cross, MacGregor, Daoust & 
Baldwin, of Cleveland, Ohio, on the brief), for appellant. 

A. E. Bernsteen, of Cleveland, Ohio, David Perris, of Cleveland, Ohio, on 
the brief), for appellees. 

Before Moorman and Hicks, Circuit Judges, and Nevin, District Judge. 

Nevin, District Judge. 

On June 29, 1928, Louis Cohen signed an application to the New York Life 
Insurance Company for death and disability insurance. As a result two policies 
were issued by the insurance company, aggregating $15,000 in amount, and pro- 
viding for disability benefits of $150 monthly. The policies were dated July 6, 
1928, and were delivered to and accepted by the applicant on July 20, 1928. On 
July 21, 1928, Mr. Cohen became and still is insane. The insurance company 
filed its bill in equity in the court below, praying for the cancellation of the 
two policies, on either or both of two grounds, to wit: (1) That there was a 
fraudulent misrepresentation which invalidated the policies; (2) that it was 
agreed by the parties that the policies should not take effect if the applicant 
consulted a physician between the date of the medical examination and the 
delivery of the policy, and that this condition precedent was not complied with. 
Defendants in their answer denied that there were any fraudulent misrepresen- 
tations made by the applicant which invalidated the policies, and denied that 
between the dates of June 29, 1928, and July 20, 1928, Louis Cohen consulted a 
physician for brain, nervous trouble, gastrict disturbances or other ailments, and 
further, say, not admitting that said defendant, Louis Cohen, did consult any phy- 
sician, that the said complainant if said defendant, Louis Cohen, did so consult a 
physician, would nevertheless have issued to him the policies. It is admitted that 
the premiums paid on the policies have been tendered back and refused. Defend- 
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ants also filed a counterclaim containing two causes of action, one based on each of 
the policies, respectively, praying for judgment on account of disability benefits, 
which defendants claimed had accrued and were due up to that time. The trial 
court found in favor of the defendants and awarded judgment on the counter- 
claim, dismissing the amended bill of complaint of the appellant herein. See 48 
F.(2d). 903. 

[1] The case is brought here on appeal by the plaintiff below, New York 
Life Insurance Company. The record shows that, on the same day that Louis 
Cohen signed the application for the policies in question, he was examined by 
the insurance company’s medical examiner; that certain questions printed on 
the application were asked of him, and that answers in writing were made, and 
that thereafter Louis Cohen signed the application containing the questions ana 
answers. Among the questions and answers contained in the application, which 
was attached to and made a part of the policies, were the following: “8. Have 
you consulted a physician for or suffered from any ailment or disease of A. 
The Brain or Nervous System ‘Yes’ or ‘No.’ Answer, No. * * * 10. Have you 
consulted a physician for any ailment or disease not included in your above 
answers? No. 11. What physician or physicians, if any, not named above, have 
you consulted or been examined or treated by within the past five years? Name 
and address. Cleveland Clinic. (If none, say none.) Date 1924. Reason for 
Consultation, Examination or Treatment. Pain in right side for 10 days. No 
definite diagnosis. No further trouble.” At the end of these answers Mr. Cohen 
signed an agreement as follows: “On behalf of myself and of every person who 
shall have or claim any interest in any insurance made hereunder, I declare that 
I have carefully read each and all of the above answers, that they are each writ- 
ten as made by me, and that each of them is full, complete and true, and agree 
that the Company believing them to be true shall rely and act upon them.” 


The record discloses that on January 16, 17, and 18, 1928, Mr. Cohen suffered 
what the court below in its opinion termed “a rather serious attack of some 
nervous disorder,” at which time Dr. Rubin, his family physician, was called in 
to treat him. At this time, according to the testimony of Dr. Rubin, Mr. Cohen 
appeared to be irritated, angry, and quite nervous, saying that a week or so 
before he had met some man at a wedding whom he greatly disliked, and that 
the incident had completely upset him. Dr. Rubin at first prescribed bromides, 
thinking that this was all that would be necessary, but on January 18th, he 
called in consultation Dr. Drysdale, a skilled neurologist. Dr. Drysdale testified 
that he found Mr. Cohen much depressed, restless, and sick, and that there 
being no physical reason to account for his condition, “my diagnosis was acute 
depression * * *—a mental situation.” Dr. Drysdale prescribed hypnotics and 
suggested that Mr. Cohen go to a sanitarium if the medicines and course of 
treatment he prescribed did not suffice. Dr. Drysdale called upon him only on 
this one occasion. Subsequently, Mr. Cohen, who conducted a grocery store, 
returned to his work and continued steadily in so doing without further symp- 


toms of trouble until on or about the 2lst day of July, 1928, when he became 
completely insane. 


Dr. Stone, who is a physician specializing in nervous and mental diseases, 
testified that he saw Mr. Cohen on two occasions, once on August 18, 1928, and 
again on October 27, 1928,—after the policies in question had been delivered. He 
testified that he had been called in by Dr. Rubin and that Dr. Rubin, the family 
physician, and Mr. Cohen’s wife and son-in-law were present at the time Mr. 
Cohen was examined. Referring to the nature of the insanity, Dr. Stone tes- 


tified: “I diagnosed. him as a melancholia, that is, a depressed phase of the 


manic-depressive psychosis, the melancholia type. * * * Otherwise known as 
melancholia in an individual of his age.” 


The trial court found that the answers which Mr. Cohen had made to ques- 
tions Nos. 8, 10, and 11, above referred to, “were untrue in fact,” but the court 
held that the answers, though false, were not willfully fraudulent; that under 
the whole of the evidence the answers should be disregarded as immaterial. The 
evidence plainly shows that the company had no knowledge of the falsity of 


the answers to the questions, above referred to, made to the company’s medical 
examiner by Mr. Cohen. 
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Dr. Pratt, medical supervisor of the insurance company, who passed on the 
application of Mr. Cohen, testified that in issuing policies he and the company 
relied upon the answers made to the medical examiner, believing them to be 
true; that they were regarded as material; that the answers induced the com- 
pany to issue the policies, and that but for such answers the policies would not 
have been issued; that, had Mr. Cohen answered the questions correctly, the 
application would have disclosed that he had had an acute mental depression 
within six months of the time of the making of the application, and that conse- 
quently the policies in question would not have been issued, especially in view 
of the fact that the policies provide for health benefits. 

[2] 1. We think that upon a consideration of all of the evidence, as dis- 
closed by the record in this case, the trial court erred in its conclusions and 
judgment. “A positive statement of fact, falsely made, with respect to a material 
matter, will, nothing else appearing, be deemed to have been made willfully and 
with intent to deceive.’ New York Life Insurance Co. v. Wertheimer, 272 F. 
730, 734, 735 (D. C. N. D. Ohio); Mutual Life Insurance Co. v. Hurni, 260 F. 
641 (C. C. A. 8); Raives v. Raives, 54 F.(2d) 267 (C. C. A. 2); and Claflin v. 
Insurance Co., 110 U. S. 81, 3 S. Ct. 507, 28 L. Ed. 76. 

[3] As stated by the Supreme Court in the case of Stipcich v. Metropolitan 
Life Insurance Company, 277 U. S. 311, on page 316, 48 S. Ct. 512, 513, 72 L. 
Ed. 895, “Insurance policies are traditionally contracts uberrimae fidei and a 
failure by the insured to disclose conditions affecting the risk, of which he is 
aware, makes the contract voidable at the insurer’s option. Carter v. Boehm, 3 
Burrows, 1905; Livingston v. Maryland Insurance Co., 6 Cranch, 274, 3 L. Ed. 
222; McLanahan y. Universal Insurance Co., 1 Pet. 170, 7 L. Ed. 98; Phoenix 
Life Insurance Co. v. Raddin, 120 U. S. 183, 189, 7 S. Ct. 500, 30 L. Ed. 644; 
Hardman vy. Firemen’s Insurance Co. (C. C.) 20 F. 594.” 

In the light of all of the testimony in the case, the answers made by Mr. 
Cohen cannot be disregarded as immaterial. Under the facts of the instant case, 
and considering the nature of the policies for which application was being 
made, the representations made in the answers to questions Nos. 8, 10, and 11 
of the application were, as a matter of law, material. Haddad v. New York 
Life Insurance Company, 42 F.(2d) 651, 652; New York Life Insurance Com- 
pany v. Goerlich, 11 F.(2d) 838, 841; Norwich Union Indemnity Co. v. Kobacker 
& Sons Co., 31 F.(2d) 411, 414; New York Life Insurance Co. v. Gay, 36 F.(2d) 
634; Id., 48 F.(2d) 595 (all C. C. A. 6). 

Adopting the language of the last paragraph of the decision in the Haddad 
Case, supra, it is entirely clear to us, as a matter of law upon the undisputed 
facts, that the answers referred to herein were willfully false, were fraudulently 
made, were material and that but for them the policies would not have been 
issued. 

2. The conclusions to which this court has arrived disposes of the case and 
makes it unnecessary for the court to discuss or pass upon the other question 
raised by appellant and referred to earlier in this opinion. 

The decree of the lower court is reversed, and the cause remanded for 
further proceedings in accordance with this opinion. 


BARNETT v. BOYD. 6 Div. 990. 
Supreme Court of Alabama. March 10, 1932. 
140 Southern Reporter 375. 
1. INSURANCE. 

Plaintiff, showing death of insured while in good standing in benefit associa- 
tion, and introducing certificate naming herself as beneficiary, established prima 
facie case. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

3. INSURANCE. 

Beneficiary cannot attack change of beneficiary by insured on ground of 
fraud or undue influence. ; 

This is on the theory that such beneficiary has an interest that is a 
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mere expectancy which cannot become vested until fixed by death of the 
insured. 
(For other cases, see Insurance, Dec. Dig. § 784[6].) 
4. INSURANCE. , : 
* Beneficiary has such substantial interest as will justify action to prevent 
change of beneficiary without binding assent of insured. 
(For other cases, see Insurance, Dec. Dig. § 784[6].) 
5. INSURANCE. 
Beneficiary seeking to show mental incapacity of insured to change bene- 
ficiary must show more than that insured was drinking heavily. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 
6. INSURANCE. 

Question of insured’s consent to change of beneficiary held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Jefferson County; R. B. Carr, Judge. 

Action by Ella Boyd Barnett against the Zamora Benefit Fund Association, 
Maud Boyd, substituted defendant. From a judgment for defendant, plaintiff 
appeals. 

Reversed and remanded. 

Appellant instituted this suit against Zamora Benefit Fund Association to 
recover percentage of a death benefit certificate in said defendant order, bearing 
date March 28, 1928, and in which order the life of Robert M. Boyd was insured. 
The full amount of insurance was $4,024, and the beneficiaries named in the 
certificate were Maud Boyd, to receive 70 per cent., and Elizabeth Boyd, to 
receive 30 per cent. Elizabeth Boyd is now Elizabeth Barnett. She was a child by 
insured’s first marriage. Maud Boyd is his second wife, by whom there are three 
children, all minors. Robert M. Boyd died by his own hand June 19, 1930. The 
association paid the full sum of $4,024 into court, and suggested Maud Boyd as 
-laimant. The interpleader was allowed, and thereafter the case proceeded between 
Elizabeth Barnett as plaintiff and Maud Boyd as defendant. The insured was 
in good standing at the time of his death, and the benefit certificate as shown 
was offered in evidence by plaintiff after its identification by the association’s 
secretary, and without objection, and which makes plaintiff a beneficiary to the 
extent of 30 per cent. of the whole. On cross-examination defendant was per- 
mitted to show there was another certificate issued after March 28, 1928, and said 
certificate was admitted in evidence over plaintiff’s objection, and which named 
Maud Boyd as sole beneficiary. The specific objection was based upon the ground 
that it had not been shown that at the time of its issuance it had been authorized 
by Robert M. Boyd, the insured. This latter certificate bears date June 16, 1930, 
and was mailed to insured’s address June 18, 1930. 

Plaintiff offered evidence tending to show insured was drinking heavily during 
the period from Sunday night, June 15 to date of his death on June 19, 1930; 
that his home life was unhappy, and that his wife’s aunt, who lived with insured 
and his family, made his surroundings unpleasant; that she greatly disliked 
plaintiff, and was constantly after him to give her nothing, etc.; that his aunt 
in May, 1930, went to the office of the association with a letter bearing insured’s 
name requesting a change in his beneficiary from that as stated in certificate of 
March 28, 1928, to his wife, Maud, but that the signature to the letter was not 
that of insured; that a change in the beneficiary by the order is predicated on the 
written request of the member filed with the secretary and the surrender of the 
certificate, and the certificate recites that the beneficiary may be changed on the 
written request of the member, and that under the rules such change cannot be 
made without such written request. 


Plaintiff offered further proof that defendant’s aunt first came to the office 
with the letter purporting to be that of insured, Robert M. Boyd, asking for 
change, and which was not his signature. It was declined, and the secretary had 
mailed to his address a blank application for such purpose with instructions as 
to witnesses, etc. The aunt then came a second time to the office with the appli- 
cation blank with insured’s name signed thereto, but the blank as to name of 
beneficiaries was not filled, no name there appearing, although witnessed and 
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defendant’s name nowhere on the same. The secretary declined to change the 
beneficiary; the aunt requesting that the secretary fill in the name of his wife 
and minor child. “She asked me to fill it out for her.” The secretary declined 
to do so, and this aunt gave as a reason why insured did not himself come was 
that he “was a traveling man,” “did not tend to business matters, and inclined to 
be lazy.” 

Insured was in fact a contractor and carpenter. 

The aunt came a third time with the application completely filled out and 
Maud Boyd, the widow, named as sole beneficiary. The application she brought 
back was the same one she had presented in blank previously. The secretary 
waited several days after receiving the completed application and issued the cer- 
tificate, bearing date June 16, 1930, and mailed it out June 18, 1930. Plaintiff’s 
certificate is No. 7449, and defendant’s No. 7723. 

Plaintiff's evidence also tended to show that insured did not spend the night 
in his home June 15, but stated he would sleep in his garage; that he could not 
go home, and would never stay there again; that he could not get along with 
his wife and her aunt; that insured shot himself on Thursday June 19, 1930, and 
just a few minutes before he had stated as to his unhappy home life, and that 
his financial condition was equally divided between the five; that he had leit 
30 per cent. of the Shrine insurance to his daughter and 70 per cent. to his wife; 
and that at that time he was not drinking. Insured made some reference to owing 
his wife’s aunt some money, and she had “had him transfer some papers,” and 
was drinking heavily at the time. Plaintiff and defendant rested their case on the 
foregoing proof in substance. 

The court then stated to the jury in substance that, in his opinion, plaintiff 
had not made out a case, and it was his duty to direct a verdict. 

The court then gave the affirmative charge, with hypothesis, for defendant, 
reading the same, and stated: “I will ask one of your number to sign your vei- 
dict. ‘We the jury find the issues in favor of the substituted defendant and 
claimant, Maud Boyd.’ Just retire, gentlemen, and one of you sign that verdict.” 
To the oral instructions, as indicated, plaintiff reserved exceptions. There was 
verdict and judgment for defendant, and plaintiff appealed. 

Drennen, Davis & Perrine, of Birmingham, for appellant. 

Ross, Bumgardner, Ross & Ross, of Bessemer, for appellee. 

GARDNER, J. 

[1] The proceedings as to the interpleader appear to conform to our statute 
(section 10386, Code 1923), and the regularity thereof is not here questioned. 
McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 761. The case 
proceeded as one between plaintiff (who claims under the certificate of March 28, 
1928, No. 7449) and the substituted defendant under certificate No. 7723. Plain- 
tiff proved the death of the insured prior to the institution of the suit, while 
in good standing in the order, and offered in evidence certificate No. 7449 in 
which she was named as beneficiary to the extent of 30 per cent. of the full 
amount of the insurance, and thereby established her prima facie case for re- 


covery. Sov. Camp, W. O. W., v. Burrell, 204 Ala. 210, 85 So. 762. 


[2] Defendant relied upon a change of beneficiary by the issuance of a 
certificate in her favor subsequent to that of plaintiff. It is not pretended the 
association would have authority to change the beneficiary without the assent of 
the insured, and in this particular case requirement was expressly made that such 
purpose on the part of the insured be evidenced by request in writing upon 
application blank furnished by the order. And the testimony of the secretary 


was to the effect that the issuance of the certificate was predicated alone on such 
written request. 


As to the certificate issued, upon which defendant relies, it appears that 
defendant’s aunt visited the office of the association on three occasions before its 
issuance; on the first, bearing a letter with insured’s name, but not his signature, 
according to the secretary’s testimony. Oa the second, she brought one of the 
blank forms of the order for application of change of beneficiary not filled out 
but with insured’s name thereto. As it then stood, the application meant nothing, 
and, on the third occasion, she brought the same application with defendant's 
name therein as sole beneficiary. It therefore appears that in fact, after signing, 
the application had been materially altered, and the question arises, Was the 
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application so altered with the consent of the insured? Under such proof, the 
burden would be upon the defendant to offer explanation. Section 7717, Code 
1923; Whitewater Lbr. Co. v. Langford, 216 Ala. 510, 113 So. 525. See, also, 
Toomer v. Rutland, 57 Ala. 379, 29 Am. Rep. 722; Green v. Sneed, 101 Ala. 205, 
13 So. 277, 46 Am. St. Rep. 119; E. E. Yarbrough T. Co. v. Taylor, 198 Ala. 
202, 73 So. 458; Montgomery v. Dresher, 90 Neb. 632, 134 N. W. 251, 38 
L. Ri A. CN. Ss. 

[3, 4] While the authorities appear to be divided upon the question (45 
Corpus Juris, 198), yet this court is committed to the view that the beneficiary 
in cases of this character cannot attack a change of beneficiary by the insured 
on the ground of fraud or undue influence, upon the theory that such beneficiary 
has an interest that is a mere expectancy which cannot become vested until fixed 
by death of the insured. Summers v. Summers, 218 Ala. 420, 118 So. 912; 
Slaughter v. Grand Lodge, 192 Ala. 301, 68 So. 367. But our authorities recognize 
that, although the beneficiary has only an expectancy, yet it is such a substantial 
interest as would justify action to prevent a change “without the binding assent 
of the assured.” Myerson v. New Idea Hoisery Co., 217 Ala. 153, 115 So. 94, 
95; 55-AiL. Ru Wot 

The case of Grand Lodge v. Frank, 133 Mich. 232, 94 N. W. 731, recognized 
the right of such beneficiary to contest a change on the ground of the assured’s 
mental incapacity at the time, which was cited approvingly by this court in the 
Slaughter case, supra. 

[5] Plaintiff sought to show mental incapacity, but the proof went no further 
than to disclose assured as drinking heavily about the time the application is 
supposed to have been signed. The proof did not measure up to the requirements 
of the law in this regard as demonstrated by the holding in Snead v. Scott, 182 
Ala. 97, 62 So. 36. 

[6] We have above stated the holding of ofr cases that undue influence 
cannot te shown to annul the change. But the question of assured’s request or 
consent for a change was one for the jury’s consideration under the evidence 
offered by the plaintiff. While the charge given was in form the affirmative charge 
with hypothesis, yet the language of the court made it in effect a charge directing 
a verdict. This was error, and, in any event, the evidence sufficed for adverse 
inferences as to whether or not assured had in fact authorized or requested the 
change of the beneficiary. Under the proof offered that was a jury question, and 
it was error to give the affirmative charge. Massey v. Pentecost, 206 Ala. 411, 90 
So. 866; McMillan v. Aiken, 205 Ala. 35, 88 So. 135; Commonwealth Life Ins. 
Co. v. Barr, 218 Ala. 505, 119 So. 11. 

For the error indicated, let the judgment be reversed. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


MOST WORSHIPFUL GRAND LODGE OF ANCIENT FREE AND AC- 
CEPTED MASONS OF a (COLORED) v. CALLIER. 
1 Div. 717. 
Supreme Court of Alabama. March 24, 1932. 
140 Southern Reporter 557. 


1. INSURANCE. ; 

Whether deceased was in good standing in indicated class of fraternal associa- 
tion at time of death, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. INSURANCE. 

Contract relation between beneficial or fraternal society and its members, where 
no certificate is issued, is ascertainable by reference to charter of incorporation or 
articles of association and constitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

3. INSURANCE. 

Action for recovery of benefits may be maintained against grand lodge where 
relation of insurer and assured existed and was made in behalf of grand lodge. 

(For other cases, see Insurance, Dec. Dig. § 697.) 
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4. INSURANCE. 


District lodge within line and scope of agency to secure members for benefit 
purposes bound grand lodge. 

(For other cases, see Insurance, Dec. Dig. § 697.) 
5. INSURANCE. 


In beneficiary’s action to recover death benefits against fraternal order, secre- 
tary of local lodge was properly examined respecting representation of local lodge 
in good standing in general lodge. 

Testimony respecting representation of local lodge in good standing 

in general lodge was material and competent as affecting local lodge and its 

members of whom deceased was one, and as it bore on relation to general 

lodge and endowment department, being the highest interpretation of con- 
stitution and by-laws and important in consideration of controverted fact 

of good standing or not of deceased at time of his death or of fact that lo- 

cal lodge and assured were alike in good standing. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

6. INSURANCE. ; 

That deceased was reinstated in endowment department of fraternal order was 
properly shown by secretary of local lodge and official receipt book. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

7. INSURANCE. 
Funds of mutual benefit society generally are merely held by it in trust. 
(For other cases, see Insurance, Dec. Dig. § 698.) 


Appeal from Circuit Court, Clarke County; T. J. Bedsole, Judge. 

Action by Mattie Callier against the Most Worshipful Grand Lodge of Ancient 
Free and Accepted Masons of Alabama (Colored). From a judgment for plain- 
tiff, defendant appeals. Transferred from Court of Appeals. 

Affirmed. 

Harsh & Harsh, of Birmingham, for appellant. 

Adams & Gillmore, of Grove Hill, for appellee. 


BANKERS’ CREDIT LIFE INS. CO. v. LEE. 6 Div. 935. 
Supreme Court of Alabama. March 24, 1932. 


140 Southern Reporter 609. 
1. INSURANCE. 


Complaint, alleging neither date that life policy sued on took effect nor period 
covered by it, was demurrable (Code 1923, § 9531, form 12). 
(For other cases, see Insurance, Dec. Dig. § 629[2].) 
3. INSURANCE. 
Evidence that life policy reciting payment of premium was in insured’s posses- 
sion before death and proof of death made prima facie case of payment of premium. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
4, INSURANCE. 
Evidence as to whether premium on life policy had been paid held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 
5. INSURANCE. ; : ; ¥ 
Where payment of premium on life policy is an issue, evidence tending to prove 
insured’s inability to pay is proper. 
(For other cases, see Insurance, Dec. Dig. § 654%.) 
7. INSURANCE. fai Abie. ; ; . 
Evidence held not to sustain verdict for plaintiff in action on life policy where 
principal issue was whether first premium had been paid. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. ; 
Action on a policy of life insurance by Loyd Lee against the Bankers’ Credit 


Life Insurance Company. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Court of Appeals. 
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Reversed and remanded. 

Harsh & Harsh, of Birmingham, for appellant. 

W. A. Jacobs, of Birmingham, for appellee. 

Brown, J. 

Action of assumpsit by the beneficiary on a policy of life insurance. The case 
was submitted to the jury on the first count of the complaint, which follows the 
form prescribed by the statute (Code § 9531, form 12), except as to the statement 
of the date of the policy, which is stated as follows: “* * * whereby the defendant 
at some time during the last part of the year 1929 or January 1930, a more definite 
date being unknown to the plaintiff, insured the life of Ed Lee, who died on the 
third day of February, 1930.” (Italics supplied.) 

The defendant demurred to this count on grounds, among others, that “the 
date when said policy took effect is not averred or shown,” and “for aught that 
appears, the time covered by said policy had expired before the death of said Ed 
Lee.” 

[1] It must be conceded that the form prescribed by the statute reduces to a 
minimum, averments necessary to state a cause of action, and we are of opinion 
that the demurrer was well taken. Schwartz Motor Co. et al. v. Bradley Real Es- 
tate & Ins. Co., 220 Ala. 295, 125 So. 26; Jefferson County v. Gulf Refining Co. of 
Louisiana, 202 Ala. 510, 512, 80 So. 798. 

[2] We are, however, constrained to hold in this case that this was error with- 
out injury, for the reason that it appears without dispute that only one policy had 
been written in respect to said Ed Lee in which the plaintiff was named as benefi- 
ciary, and this policy was in the defendant’s possession at the time this suit was 
filed, and therefore it had knowledge of the date of the policy, and when it took 
effect. 

The authorities justifying the application of the doctrine of error without in- 
jury are referred to in the opinion of the court in the case first above cited. 

The general issue was pleaded, in short by consent, with leave, etc. 

It is without dispute that the policy of insurance offered in evidence was in the 
hands of the insured before his death, and that the policy was found among his pa- 
pers after his death by the plaintiff, with a receipt, the contents of which were not 
known; that Lee died on the 3d day of February, 1930, and on the following day 
the policy, with proof of death and other papers accompanying the policy, were de- 
livered to the defendant’s agent Russell, who signed the confidential report appended 
to the application for insurance as “T. B. Russell, Vice-Pres., Soliciting Agent.” 

These papers were mailed by Russell to the defendant, who received them, but 
declined to accept the proof of death. The policy itself recites: “This policy is is- 
sued and accepted in consideration of the application therefor and the payment in 
advance of the annual premium for the first policy year and annually thereafter as 
herein provided.” 

The defendant’s major contention on the trial, and here, is that the first pre- 
mium was never paid, and that the policy was not delivered to Lee during his life, 
but was through mistake of some one connected with the bank at Childersburg, 
Ala. through which the transaction was handled, placed in the mails in an enve- 
lope addressed to said Lee; said envelope being prepared at the home office in 
Birmingham and inclosed with the policy when it was mailed to Russell at the 
Childersburg bank, for the purpose of collecting the premium by the insured. 

The evidence offered on the trial strongly tended to support this theory. 

There was no affirmative evidence showing payment of the first premium, 
while there was much evidence offered by the defendant going to show that said 
first premium had not been paid. 

In rebuttal the plaintiff offered evidence tending to show that the policy came 
to the insured before his death, through the mails, and that the envelope in which 
it was inclosed was postmarked in Birmingham, but no evidence was offered by 
plaintiff showing or tending to show that the initial premium was paid to the home 
office of the company, and the defendant’s evidence shows no such payment was 
made to the home office. 

[3, 4] Assuming that the policy was in force at the death of Lee, February 3, 
1930 (a point to be noticed later), the evidence offered by the plaintiff, in chief, 
showing that the policy was in the possession of the insured at and prior to the 
time of his death, together with the policy and its recitals, and proof of death, made 
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a prima facie case and shifted to the defendant the burden of going forward with 
the evidence in support of the defense asserted by it, and on the whole evidence 
the question as to whether or not the first premium was paid, was one of fact for 
the jury. Manhattan Life Insurance Co. v. Verneuille, 156 Ala. 592, 47 So. 72; 
Sovereign Camp, W. O. W. v. Burrell, 204 Ala. 210, 85 So. 762. 

The affirmative charge was therefore well refused, and assignments of error 
predicated on exceptions to the oral charge of the court are not sustained. 

[5, 6] While under the issues and the peculiar facts of this case, evidence going 
to show that the insured was without ability to pay the premium required to put 
the policy in force was admissible (Winter v. Pollak, 188 Ala. 153, 66 So. 11), the 
question to the witness Russell on his direct examination, “Did he ever have any- 
thing that you know of, anywhere, any property?” was too general in its scope to 
put the court in error for sustaining the objection thereto. 

We have examined the other assignments of error in respect to the rulings on 
evidence, and find nothing therein that would justify a reversal of the judgment. 

[7] After allowing all reasonable presumptions of the correctness of the verdict 
of the jury under the evidence in this case, we are at the conclusion that the pre- 
ponderance of the evidence against the verdict is so decided that it should have been 
set aside and a new trial awarded. The court erred in overruling the motion for a 
new trial. Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738. 

Inasmuch as the case must be reversed, there is another point in the case, not 
noticed by counsel, and we deem it proper to call it to their attention. That is, the 
record before us contains a photostatic copy of the policy sued on, and in the face 
of the policy it is stipulated: “This policy is dated January 11, 1931, at which time 
the first policy year begins and from which date subsequent policy years shall be 
reckoned.” (Italics supplied.) This being a photostatic copy, it cannot be assumed 
that this date resulted from typographical error in transcribing, and if it is cor- 
rect, the policy was not in force at the date of Lee’s death, and plaintiff should not 
recover. If this is a mistake of fact, and it can be corrected by proper pleadings 
and proof, a question which we do not undertake to decide, it should be done on 
the trial to follow. 2 

For the error noted, the judgment is reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 


FIRST NAT. LIFE INS. CO. OF AMERICA v. GROSS. 6 Div. 17. 
Court of Appeals of Alabama. March 22, 1932. 
140 Southern Reporter 628. 
1. INSURANCE. 


Insurer’s agent authorized to collect premiums had implied authority to ex- 
tend payment. 

(For other cases, see Insurance, Dec. Dig. § 358.) 

2. INSURANCE. ; ; 

Life insurer waived default in payment of premium, where its agent stated 
he would call for payment of premium due on certain date two days later, and 
facts disclosed that he had never called for payment thereof. 

(For other cases, see Insurance, Dec. Dig. § 358.) 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a policy of life insurance by Della Gross against the First National 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Walters & Walters, of Troy, and W. Emmett Perry, of Birmingham, for 
appellant. 

F. D. McArthur, of Birmingham, for appellee. 

Rice, J. 

This was a suit by appellee against appellant on a policy of life insurance, 
insuring the life of one Tom Gross. 

The complaint, in one count, in Code form, alleged that the said policy was 


issued on to wit November 22, 1929, and that Tom Gross died on January 25, 
1930. 
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There were verdict and judgment in favor of appellee, in the court below. 
And the appeal is on the record proper, without bill of exceptions. 

Appellant filed two specials pleas, setting up, in substance, that, on the date 
of the death of the insured, said policy had lapsed for nonpayment of the monthly 
premium due on January 23, 1930. 

To these pleas appellee filed a special replication, stating, in effect, that ap- 
pellant’s agent, who solicited the insurance, took the application therefor, deliv- 
ered the policy, and collected all the premiums which had been paid (and there 
were two of such), did all these things at the home of plaintiff, in an inacces- 
sible locality; and that said agent informed plaintiff, at a time when he was at 
her home some time prior to the falling due of the premium payable on January 
23, 1930, that he would call for same on January 25, 1930; that appellee was 
ready and willing to pay the said premium which was due as stated, but that 
appellant’s said agent never did call for same; that by reason of these things 
appellant waived the default in the payment due on said January 23, 1930. A 

[1] Overruling appellant’s demurrers to the above special replication is 
the first assignment of error which we may, exercising as much charity as is 
permissible, treat as being argued and insisted upon in accordance with the rules 
obtaining. 

It seems to be the law that “an agent who is authorized only to solicit and 
take applications for insurance, receive the premiums, and deliver the policy 
after it has been signed by the proper officers has no authority, express or im- 
plied, to waive a breach of any condition of the policy after it has been deliv- 
ered.” London & Lancashire Ins. Co., Ltd., v. McWilliams, 215 Ala 481, 110 So. 
909, 910. And that, while “a solociting agent may waive a condition at the time 
the policy is delivered * * * he cannot waive the breach of a condition after- 
wards.” Lett v. Liverpool & London & Globe Ins. Co., 213 Ala. 488, 105 So. 
553, 554. 

But, so far as we can see, it is also the law. that, “where the agent of an in- 
surance company was intrusted with the collection of the renewal receipts for 
premiums, the implied authority resulting from the duty to make such collec- 
tions was sufficient to authorize him to extend the time of payment of premiums.” 
United States Life Ins. Co. v. Lesser, 126 Ala. 568, 28 So. 646. 

[2] Appellee’s said replication here was, it seems to us, broad enough in its 
language to admit testimony that might have shown that appellant’s said agent, 
intrusted with the duty of selling, and collecting the premiums for, said insur- 
ance, did either by express words, manners, or acts, represent to plaintiff, and 
lead plaintiff to believe, before and at the time of the delivery of said policy, 
that the said monthly premiums were to become due and payable on the 23d day 
of each month, and at the time he called for them, and that appellant acquiesced 
in, or approved, or ratified, such statements or conduct. Nothing is made to 
appear showing that said premiums were to be paid to any other person, or at 
any other place. This being true, we hold that said replication was not subject 
to the demurrers interposed. United States Life Ins. Co. v. Lesser, supra. 

Appellant’s rejoinder to the above said replication, in view of what we have 
said, was, manifestly, no sufficient answer to same. Demurrers were properly 
sustained thereto. 


We find no prejudicial error, and the judgment is affirmed. 
Affirmed. 


LAZARUS et al. v. ALPHIN. No. 174. 
Supreme Court of Arkansas. March 7, 1932. 
46 Southern Reporter 1104. 
INSURANCE. 

Failure to show that deceased husband expended more than $300 per annum 
in premiums out of his funds for life insurance for benefit of wife in order to 
cheat, hinder, and delay his creditors, precluded subjection of insurance proceeds 
to payment of husband’s debts (Crawford & Moses’ Dig. § 5579). 

Under Crawford & Moses’ Dig. § 5579, providing that insurance on 
husband’s life payable to wife shall not be exempt from claims of hus- 
band’s creditors where amount of premium annually paid out of funds or 
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property of husband exceeds $300, a husband in any event may expend as 

much as $300 annually out of his funds as premiums on life insurance 

protection for his wife, and may expend more than $300 for such insur- 
ance if purchased in good faith and without intent to cheat, hinder, and 
delay his creditors. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from Ouachita Chancery Court, Second Division; George M. Le Croy, 
Chancellor. 

Suit by J. S. Alphin against Rosa L. Lazarus and others. Decree for plain- 
tiff, and defendants appeal. 

Reversed, and cause dismissed. 

Haynie, Parks & Westfall, of Camden, and Powell, Smead & Knox, of El 
Dorado, for appellants. 

K. Mahony and H. S. Yocum, both of El Dorado and W. T. Saye and 
J. N. Saye, both of Longview, Tex., for appellee. 

Humpnreys, J. 

This suit was brought in the chancery court of Ouachita county, Second 
division, by appellee, who was a creditor of the state of Abraham Lazarus, 
deceased, against appellant, to recover the proceeds derived and to be derived 
from certain policies of insurance in excess of what an annual premium of $300 
would pay for and subject said proceeds to the payment of the balance due him 
by the estate of said Abraham Lazarus. The proceeds derived and to be derived 
were and are from policies of insurance procured and carried by Abraham 
Lazarus for the benefit of his wife, Rosa L. Lazarus. She was the beneficiary 
named in said policies at the time of his death. The suit was based upon section 
5579 of Crawford & Moses’ Digest, which is as follows: 

“Tt shall be lawful for any married woman, by herself and in her name, or 
in the name of any third person, with his assent, as her trustee, to cause to be 
insured, for her sole use, the life of her husband, for any definite period, or for 
the term of his natural life; and, in case of her surviving her husband, the sum 
or net amount of the insurance becoming due and payable by the terms of the 
insurance shall be payable to her and for her use; and, in case of the death of 
the wife before the decease of her husband, the amount of said insurance may 
be made payable to his or her children, for their use, and to their guardian, for 
them, if they shall be under age, as shall be provided in the policy of insurance; 
and such sum or amount of insurance so payable shall be free from the claims 
of the representatives of the husband, or of any of his creditors; but such 
exemption shall not apply where the amount of premium annually paid out of the 
funds or property of the husband shall exceed the sum of three hundred dollars.” 

In the, recent case of Townes v. Krumpen, 43 S.W.(2d) 1083, this court con- 
strued said section to mean that in any event a husband might expend as much 
as $300 annually out of his funds as premiums on life insurance protection for 
his wife, and that he might expend more than said amount for insurance if pur- 
chased in good faith and without an intent to cheat, hinder, and delay his 
creditors. It was ruled in that case that the creditors of the deceased husband 
might subject any excess insurance carried for the benefit of his wife to the 
payment of their debts, provided it was alleged and proven that he made a gift 
out of his funds in order to cheat, hinder, and delay his creditors. 

The record in the instant case fails to show that Abraham Lazarus expended 
more than $300 per annum in premiums out of his funds for life insurance for 
the benefit of his wife in order to cheat, hinder, and delay his creditors. Appellee 
made no such allegation in his complaint and did not introduce any evidence 
to that effect. The allegation and facts in the instant case bring it within the 
rule announced in the case of Townes v. Krumpen, supra. 

The decree rendered by the chancery court must therefore be reversed, and 
the cause dismissed, which is accordingly done. 





Sovereign Camp W. O. W. v. Meek 


SOVEREIGN CAMP, W. O. W., v. MEEK. No. 207. 
Supreme Court of Arkansas. March 21, 1932. 
47 Southwestern Reporter (2d) 567. 

INSURANCE. 

Proof of insured’s disability held not condition precedent to recovery under 
disability clause, not providing for forfeiture for failure to make proof. 

The disability clause of the beneficiary certificate provided for pay- 

ment of one-half the face amount of the policy, if member while under 

60, and while certificate was in full force and effect, suffered bodily in- 

jury and furnished satisfactory proof to society that he was and would 

be permanently, totally, and continuously disabled. 

(For other cases, see Insurance, Dec. Dig. § 807.) 


Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Suit by Thomas Meek against the Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

O. D. Thompson and E. L. Matlock, both of Van Buren, for appellant. 

H. C. Rains and Partain & Agee, all of Van Buren, for appellee. 

Humpureys, J. 

This suit was instituted on February 25, 1931, by appellee against appellant 
to recover $1,000, penalties, and attorney’s fee for total disability under para- 
graph 12 of a beneficiary certificate No\ R-219, 309-D, issued to him by appellant, 
which paragraph, in so far as material to a determination of the issues involved 
in this case, is as follows: 

“If such member, while younger than sixty years of age, and while the cer- 
tificate is in full force and effect, has suffered bodily injury, through external, 
violent or accidental means, or by disease, and shall furnish satisfactory proof 
to the society that he is and will be permanently, totally, continuously, and 
wholly prevented thereby for life from pursuing any and all gainful occupations 
or performing any work for compensation of value,” he shall be entitled to the 
payment of one-half the face amount of his policy. 


It. was alleged in the complaint that during the time the certificate was in 
force and effect appellee became totally disabled on account of a disease com- 
monly known as pernicious anemia. 


Appellant filed an answer denying the material allegations of the complaint, 
and interposed the further defense of a failure on the part of appellee to make 
satisfactory proof of appellee’s total disability to it prior to the institution of 
the suit. 

The cause was submitted to a jury upon the pleadings, testimony, and in- 
structions of the court, resulting in a verdict and judgment against appellant in 
amounts sued for, from which is this appeal. 

The record reflects, without material dispute, that during the life of the 
certificate appellee became a confirmed invalid on account of a disease that 
crept upon him by degrees, commonly known as pernicious anemia, which disease 
totally disabled him. He paid premiums on his certificate for about twenty-one 
years, and did not cease to do so until his earning capacity was destroyed by 
said disease and until his finances were entirely depleted. He explained his 
condition fully to the local agent to whom he had paid his premiums for many 
years, and on several occasions asked the agent to take up the matter of adjust- 
ing and settling his rights under the certificate with the auditor. The local agent 
had knowledge of his financial and physical condition during the life of the 
certificate, but during that time or after appellee did not notify other officials 
in a formal manner of his disability. It seems that the officials of the order 
treated the certificate as forfeited and void after the last premium was paid in 
June, 1928, and, when sued, denied liability. 

Appellant contends for a reversal of the judgment because appellee made 
no satisfactory proof to it of his total disability. Under our construction of 
paragraph 12 of the certificate quoted above, the existence of total disability 
during the life of the certificate was enough to create liability. Under a cor- 
rect interpretation of the meaning of paragraph 12, the obligation of appellant 
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rested upon the total disability of appellee during the life of the certificate and 
not upon the receipt of the proof of disability by appellant. A similar clause or 
paragraph in an insurance policy was thus construed by the Circuit Court of 
Appeals, Minnesota Mut. Life Ins. Co. v. Marshall, 29 F.(2d) 977, and approved 
by the Supreme Court of the United States in the case of Bergholm v. Peoria 
Life Ins. Co. of Peoria, Ill., 52 S. Ct. 230, 76 L. Ed. —, decided on the 15th day 
of February, 1932. It will be observed that no time was fixed in the paragraph 
construed for making the proof of total disability. 

There is no provision in the policy providing for a forfeiture upon failure 
to make proof of disability; so the failure to make such proof cannot be regard- 
ed as a condition precedent to recovery. Hope Spoke Co. v. Maryland Casualty 
Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. (N. S.) 62, Ann. Cas. 1914A, 268. 

No error appearing, the judgment is affirmed. 


MISSOURI STATE LIFE INS. CO. v. SNOW. No. 179. 
Supreme Court of Arkansas. March 7, 1932. 
Rehearing Denied April 11, 1932. 
47 Southwestern Reporter (2d) 600. 
INSURANCE. 

Evidence held to show insured’s inability to stand or walk was not “total 
and permanent disability” within policy limiting insurer’s liability to such dis- 
ability. 

“Total disability’ does not mean absolute physical disability on the 
part of the insured to transact any kind of business pertaining to his 
occupation. It exists, although the insured can perform occasional acts 
if he is unable to do any substantial portion of the work connected with 
his occupation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Pulaski County, Third Drvision; Marvin Harris, 
Judge. 

Suit by James H. Snow against the Missouri State Life Insurance Company. 
From judgment for plaintiff, defendant appeals. 

Reversed and dismissed. 

Allen May, of St. Louis, Mo., and Rose, Hemingway, Cantrell & Lough- 
borough, of Little Rock, for appellant. 

J. S. Utley and Wm. T. Hammock, both of Little Rock, for appellee. 

McHaney, J. 

Appellee holds two life insurance policies issued by appellant for $1,000 each, 
with like “total and permanent disability” provisions for the payment of $10 
per month per $1,000 of insurance for total and permanent disability as defined 
in the policies. This disability is defined as follows: “Total and permanent dis- 
ability may be due either to bodily injuries or to disease, which must occur and 
originate while this policy is in full force after the first premium has been paid, 
and must be such as to prevent the insured then and at all times thereafter from 
engaging in any gainful occupation. Total disability as defined above, which exists 
and has existed continuously for not less than three months shall be presumed 
to be permanent. At any time after approval by the Company of the aforesaid 
proof and from time to time, but not oftener than once a year after disability 
has continued for two full years from the date of approval, it may demand of 
the insured proof of the continuance of such disability and the right to examine 
the person of the insured. Upon faliure to furnish such proof or if it appears 
that the insured has recovered so as to be able to engage in any gainful occupa- 
tion, the company’s obligations to pay further disability benefits shall cease and 
the insured shall be required to pay the premiums becoming due on this policy 
thereafter in accordance with the original terms hereof.” 

In December, 1924, appellee became disabled by reason of ankylosis of the right 
hip. He filed a claim which was approved, and he was paid $20 per month to July 
1, 1929, when payments were stopped because appellant concluded that he had re- 
covered to such an extent that he was no longer totally and permanently disabled 
within the above-quoted provision of the policies. This suit followed to recover 
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the present value of such monthly payments over the period of his expectancy. A 
recovery was had, and this appeal comes from the judgment based thereon. 

The first assignment urged for a reversal is that the court erred in refusing to 
direct a verdict for appellant at its request. This challenges the sufficiency of the 
evidence to support the verdict. We think this assignment must be sustained, as 
we are of the opinion that the undisputed evidence shows that appellee is not to- 
tally and permanently disabled as this term is defined in these policies. There can 
be no question that he is partially disabled, that he has a stiff hip which seriously 
impairs its usefulness, that he tannot stand or walk as he once could; but it does 
not follow from this that his disability is covered by the policies. The total and 
permanent disability therein defined “must be such as to prevent the insured then 
and at all times thereafter from engaging in any gainful occupation.” That is the 
hazard insured against under this clause and against no other, except that certain 
injuries specified “shall be considered total and permanent disability within the 
meaning of this provision,” none of which were suffered by appellee. 


By his own testimony appellee is shown to be performing the material and 
substantial duties of a “gainful occupation” and that his disability is not such as 
to prevent him from engaging therein and has not been since July 1, 1929, unless 
it may be said that the business of operating a country store with an average stock 
of $2,000 and the business of leasing and operating a 400-acre plantation near 
England, Ark., is not a “gainful occupation.” Such an occupation has been re- 
garded as “gainful” in the past, whatever might be said to the contrary in the last 
year or two. The proof shows that appellee does conduct the business of a coun- 
try merchant, with the assistance of his wife all the time or nearly all, and of his 
daughter a part of the time; that he drives his own automobile, purchases his goods 
in England and Little Rock, waits upon his customers, and does all the work 
when his wife and daughter are out; that he is unable to do heavy lifting, but his 
goods are trucked to his store and delivered therein by the drivers; that in the 
year 1930 he farmed through tenants 80 acres of land and in 1931 400 acres of 
land; that he furnishes his tenants and share croppers supplies, takes mortgages on 
their crops and other personal property, travels to Lonoke in his car to see the 
agent of his landlord and to record his mortgages and transact other business; 
and that in the farming end of his occupation he has no help from his wife, daugh- 
ter, or any one else. He attends to that himself. He says that he engaged in the 
farming business to help his store business, but that does not change the situation. 
It is also true that he cannot handle a plow, walk over the fields, and see after his 
business as well as he could without the stiff hip, but he is able to drive along the 
turn rows, direct the tenants as to how, when, and what to do, and to give his 
farming business the same general care and management as do others. He was 
asked this question: “Q. Did you take 400 acres this year thinking you could at- 
tend to it yourself and that you could make a profit on it?” He answered: “A. 
I thought I could. Certainly I did.” The evidence further showed that the busi- 
ness of the store was such as to require help in its operation, and it appears cer- 
tain that, with appellee away purchasing goods, or attending to his farming busi- 
ness, the store could not be kept open without some assistance in the capacity of 
clerk. 


This, in substance, is appellee’s condition as testified to by himself, and we 
hold that it shows conclusively that he was not totally and permanently disabled 
from “engaging in any gainful occupation.” It shows positively that he engaged 
in the farming business and attended to all the duties connected therewith without 
help, and that he engaged in the mercantile business and attended to all the sub- 
stantial and material acts connected with that business. The rule in this state is 
quoted from Kerr on Insurance, §§ 385 and 386, in Industrial Mutual Indemnity 
Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 458, 29 L. R. A. (N. S.) 635, 21 Ann. 
Cas. 1029, as follows: “Total disability does not mean absolute physical disability 
on the part of the insured to transact any kind of business pertaining to his occu- 
pation. Total disability exists although the insured is able to perform occasional 
acts if he is unable to do any substantial portion of the work connected with his 
occupation. It is sufficient to prove that the injury wholly disabled him from the 
doing of all the substantial and material acts necessary to be done in the prosecu- 
tion of his business, or that his injuries were of such a character and degree that 
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common care and prudence required him to desist from his labor so long as was 
reasonrtbly necessary to effect a speedy cure.” 

This statement of the law has been followed many times since; the latest ca- 
ses being AStna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335, and Etna 
Life Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W.(2d) 310. Of course such a pro- 
vision in a policy does not require that the insured shall be absolutely helpless or 
insane, but there must be such disability as renders him unable to perform all the 
substantial and material acts in the prosecution of a gainful occupation. 

As we have already seen, appellee was not so disabled. There being no ques- 
tion of fact to be submitted to the jury, the request for a directed verdict should 
have been granted. 

Reversed and dismissed. 


NEW YORK LIFE INS. CO v. TARBUTTON. No. 21194. 
Court of Appeals of Georgia, Division No. 1. March 2, 1932. 
163 Southeastern Reporter 229. 
1. INSURANCE. 

Evidence in suit for .total disability sustained finding that insured, suffering 
from ulcerated stomach, was totally disabled for six months. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2, INSURANCE. 

“Total disability” within policy exists when one is wholly disabled from 
pursuing usual and customary duties of his employment. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Verdict authorizing insured’s recovery of attorney’s fees and damages for 
bad-faith refusal to pay held unauthorized, where evidence raised close question 
as to total disability. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Syllabus by the Court. 

1. “Total disability exists when one is wholly disabled from pursuing the 
usual and customary duties of his employment on which he depends for a living.” 

2. The evidence authorized that portion of the verdict finding for the plain- 
tiff $1,500 principal, but did not authorize the other portions, finding 10 per cent. 
for attorney’s fees and 20 per cent. for damages. 

Error from City Court of Wrightsville; W. C. Brinson, Judge. 

Suit by H. F. Tarbutton against the New York Life Insurance Company. 
Judgment was entered for plaintiff, defendant's motion for new trial was over- 
ruled, and defendant brings error. 

Affirmed on condition. 

A. S. Bradley and A. §S. Bradley, Jr., both of Swainsboro, for plaintiff in 
error. 

C. S. Claxton and H. T. Hicks, both of Wrightsville, for defendant in error. 

LUKE, J. 

Herschel F. Tarbutton brought suit against the New York Life Insurance 
Company, alleging in part that he had a life insurance policy with that com- 
pany which contained a provision whereby the assured would receive $250 per 
month for total disability; that he was totally disabled for a period of six months 
because of an ulcerated stomach; that he furnished due proof of his disability, 
and the defendant company refused to pay him in accordance with the terms of 
the contract; that he was compelled to employ counsel to collect the amount due; 
and that the defendant company was indebted to him in the principal sum of 
$1,500, besides interest, reasonable attorney’s fees, and between 10 and 25 per 
cent. of the principal sum for bad faith. A verdict for $1,500 principal, 10 per 
cent. attorney’s fees, and 20 per cent. as damages for bad faith was rendered. 
The defendant assigns error on the overruling of its motion for a new trial, and 
also on the refusal of the court to direct a verdict in its favor. 


[1] The controlling issues of fact are whether the plaintiff was totally dis- 


abled, and, if so, how long such disability continued. The doctors testified, in 
substance, that they took X-ray pictures of the plaintiff; that he had an ulcer- 
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ated stomach; that they treated him for this; that moving about would aggra- 
vate the trouble; that an ulcer inside a man’s stomach could prove fatal; that 
the principal treatment was “absolute rest” and a liquid or soft diet; and that 
the duration of disability would vary with the location of the ulcer in the stom- 
ach and the condition of the patient. The plaintiff testified that he became 
sick, had a hemorrhage, went to the doctor, and the doctor told him to go to 
bed and take absolute rest, and “not raise up, not even to sit on the side of 
the bed,” and prescribed a soft or liquid diet for him. He testified further: 
“That sharp pain I had been having, and had been in bed eight weeks began 
to ease off, and when I got up it started back again. Sometimes that pain 
would come every two or three days, and I would have to go to bed and stay 
two or three hours at the time. This burning sensation kept up until along in 
June. I lived on this diet for 5% months before I had any solid food. * * * 
The reason we closed down operation [of plaintiff's business] over there was on 
account of my illness. * * * After I got out of my bed I would sit down, and 
about, take things easy; that was all I could do. That continued for six months. 
* * * T suffered a great deal of pain when I was taken sick, and suffered during 
the six months that I was disabled to work. I suffered a great deal of pain after 
I got out of bed, and still suffer as to that matter. I did not hit a lick of work 
during the six months because I was not able to. From the time that I was 
examined by Dr. Brantley and Dr. Thompson I suffered a great deal of pain. 
Any exertion on my part during that time caused me pain. I remember on one 
occasion I brought in a scuttle of coal and had four hemorrhages; that was 
when I had been out of bed three weeks. I followed the diet under Dr. Brant- 
ley’s instructions. I followed it specifically for five months. During that five 
months I continued to have pains in my stomach. From my condition as afore- 
said I was not physically able to perform any work during a course of six 
months. I possibly could have lain in bed and knitted if I had known how, but 
I was not able to do any physical work without vomiting up blood and having 
hemorrhages.” The-jury accepted this evidence as true, and it was sufficient to 
show total disability for a period of six months. 


The fourth ground (first special ground) of the motion for a new trial com- 
plains that the court erred in admitting the following testimony of the plaintiff: 
“From my condition aforesaid I was not physically able to perform any work 
during a course of six months.” This ground is to incomplete to be considered. 
The statement that “I was not physically able to perform any work during a 
course of six months” was based upon “my condition aforesaid.” What was 
that condition? The ground does not answer this vital question, and this court, 
in order to determine it, would have to search through the brief of evidence. 


Ground 5 of the motion (complaining of the court’s refusal to give certain 
requested instructions to the jury) is too defective to raise any question for 
consideration, since it is not alleged in the ground that the requested instruc- 
tions were pertinent and applicable to the facts of the case. Pope v. Callaway, 
39 Ga. App. 70 (4), 146 S. E. 518. 


[2] The excerpt from the charge complained of in ground 6 of the motion 
is not erroneous for any reason assigned. The excerpt is in the exact language 
of the Supreme Court in the case of Cato v. AStna Life Ins. Co., 164 Ga. 392, 
138 S. E. 787, 788, the second headnote of which is as follows: “Total disability 
exists when one is wholly disabled from pursuing the usual and customary du- 
ties of his employment on which he depends for a living.’ And in the opinion 
(pages 398, 399 of 164 Ga, 138 S. E. 787, 791) the court said: “The courts in most 
jurisdictions hold that ‘total disability’ is inability to do substantially all of the 
material acts necessary to the transaction of the insured’s business or occupa- 
tion, in substantially his customary and usual manner. * * * Total disability does 
not mean absolute physical inability to work at one’s occupation, or to pursue 
any occupation for wages or gain; but it exists if the injury or disease of the 
insured is such that common care and prudence required him to desist and he 
did in fact desist from transacting his business. It is sufficient if the insured’s 
sickness was of such a character that ordinary care required or authorized him 
to desist and he did desist from performing the labors incident to his occu- 
pation; in such circumstances total disability exists.” 
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The seventh ground of the motion complains of the following charge: “If 
* * * you believe that Mr. Tarbutton, the plaintiff in this case, is entitled to 
recover, the form of your verdict would be ‘We, the jury, find in favor of the 
plaintiff $1500 principal.’” The trial court, in the order allowing the amend- 
ment to the motion, said: “This amendment is hereby allowed and ordered filed 
and the recitals of fact approved as true, with the exception that counsel for 
plaintiff and defendant agreed in open court during the trial of said case, that 
plaintiff was entitled to recover Fifteen Hundred Dollars principal or nothing.” 
It will thus appear that the ground is not unqualifiedly approved; and in addi- 
tion thereto that the plaintiff in error seeks a reversal for an alleged error which 
it has invited. See Quattlebaum y. State. 119 Ga. 433 (2), 46 S. E. 677; Partee 
v. State, 19 Ga. App. 752 (2), 92 S. E. 306; Jones v. State, 25 Ga. App. 749, 104 
S. E. 918. 

There is no merit in the assignment of error upon the refusal of the court 
to direct a verdict in favor of the defendant. Such a refusal, under repeated 
rulings of the Supreme Court and of this court, is never error. 

[3] While the evidence, authorized the jury’s finding that the plaintiff was 
totally disabled for a period of six months, it did not demand such a finding. 
This is admitted by counsel for the defendant in error, for they say in their 
brief: “There was an issue of fact as to whether the insured [the plaintiff] had 
sustained a total disability which prevented him from pursuing his occupation, 
as stated by the record, and the court properly left the matter to the decision 
of the jury.” We think that this question was a close one, under the facts of 
the case and the law pertaining thereto, and that the defendant had the right 
to seek an adjudication thereof by the courts without being penalized for so 
doing. In our opinion there is nothing in the transcript of the record authoriz- 
ing a finding that the defendant’s refusal to pay the plaintiff’s claim was in bad 
faith. See, in this connection, Globe, etc., Ins. Co. v. Poolas, 36 Ga. App. 767 
(2), 138 S. E. 336; Continental Life Ins. Co. v. Wells, 38 Ga. App. 99, 142 S. E. 
900; Southern Ins. Co. v. Ray, 40 Ga. App. 262, 149 S. E. 304. 

li the. plaintiff, when the remittitur from this court is made the judgment 
of the trial court, will write off from the verdict and judgment the sum of $450 
(the amount returned for damages and attorney’s fees), the judgment will be 
affirmed; otherewise it will stand reversed. The costs of bringing the writ of 
error to this court are taxed against the defendant in error. 

Judgment affirmed, on condition. 

Broyles, C. J., concurs. 

Bloodworth, J., absent on accouzt of illness. 


HAWKES y. MOBLEY, Superintendent of Banks, et al. No. 8318. 
Supreme Court of Georgia. Feb. 25, 1932. 
Rehearing Denied March 3, 1932. 
163 Southeastern Reporter 494. 
1, INSURANCE. 

Insured may assign ordinary life policy in payment of debts, without bene- 
ficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. § 205.) 

2. INSURANCE. 

Insured could change beneficiary under policy without consent of beneficiary, 
where policy provided for change by written request filed at insurer’s home office. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

__ Insurer’s receipt and noting of record of change of beneficiary held substan- 
tial compliance with provision permitting change by written request filed at home 
office and indorsed by insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Insured could change beneficiary and assign policy without beneficiary’s con- 
sent, where policy provided for change by insured’s written notice to company 
subject to company’s approval. ; 

(For other cases, see Insurance, Dec. Dig. §§ 205, 587.) 
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5. INSURANCE. 

Written change of beneficiary mailed to insurer, followed by notation of 
change on policy card, held substantial compliance with provision for change by 
written notice with insurer’s approval and policy indorsement. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 

Paper executed by insured reciting that he sold, transferred, and assigned 
life policy, held valid assignment, though insurer did not enter assignment on 
policy (Civ. Code 1910, §§ 2498, 3653). 

(For other cases, see Insurance, Dec. Dig. § 209.) 

7. INSURANCE. 

Changes of beneficiaries and assignments of life policies by insured to 
creditor without consent of beneficiary, who was insured’s wife, held valid. 

(For other cases, see Insurance, Dec. Dig. §§ 205, 587.) 

12. INSURANCE. 

That bank president executed changes of beneficiaries and assignments of 
life policies to bank, as result of pressure and promise to lighten punishment on 
plea of guilty to embezzlement charge, held not to show “duress” invalidating 
transfers Civ. Code 1910, § 4116). 

(For other cases, see Insurance, Dec. Dig. §§ 212, 587.) 

14. INSURANCE. 

Changes of beneficiaries and assignments of life policies made by officer to 
bank in partial restitution for defalcations held not void, where promise of aid to 
lessen punishment referred only to aid following plea of guilty (Civ. Code 1910, 
§ 4491). 

(For other cases, see Insurance, Dec. Dig. §§ 212, 587.) 

Russell, C. J., dissenting. 

Error from Superior Court, Bibb County; Henry A. Mathews, Judge. 

Suit by R. L. Hawkes against A. B. Mobley, Superintendent of Banks, and 
others. Judgment of dismissal was entered, and petitioner brings error. 

Affirmed. 


T. W. Hawkes was owner of certain policies of insurance upon his life, in 
which his wife Rubie L. Hawkes was the designated beneficiary. One of the 
policies was issued by the Equitable Life Assurance Society of the United States 
(a corporation), for $5,000. The others were issued by other companies for dif- 
ferent amounts. The sum total of all the policies was $20,340. Each policy con- 
tained a clause authorizing the insured to change the beneficiary by complying 
with certain specifications. On August 29, 1930, the insured, being president of 
the Merchants’ & Mechanics’ Bank of Macon, was ascertained to be a defaulter 
to that institution, in the amount of $91,000, The bank was taken over by the 
state superintendent of banks, as an insolvent institution, for liquidation. On the 
night of the same day the insured executed to the bank written assignments of 
each of the policies. In each instrument of assignment a change of beneficiary 
was made by designating the bank as beneficiary. These instruments were executed 
in duplicate, and were delivered to the bank, and one of the duplicates was filed 
at the home office of the respective insurers, issuing the policy to which the 
duplicate was related. Two of the companies received the assignments, but re- 
quired them to be made on forms furnished by such companies. Such assignments 
and changes of beneficiary were re-executed on such forms and forwarded to 
those companies on November 25, 1930, and were accepted. T. W. Hawkes owned 
certain realty in the state of Florida of the supposed value of “several thousand 
dollars,” and certain other realty in the state of Georgia of unstated value, 
which he also conveyed to the bank. Mrs. Hawkes joined in the deed to the 
realty in Florida in order to comply with the laws of that state. T. W. Hawkes 
died December 27, 1930. Four days after his death Mr. Hawkes instituted suit 
against the superintendent of banks, the bank, and all the insurance companies 
to require them to interplead, and for a decree awarding the proceeds of the 
insurance policies to the petitioner, and to set aside the deeds to the realty in 
order that petitioner might apply to have a year’s support set apart from such 
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realty; and for general relief. The insurers answered, and paid into court the 
amounts due on their respective policies; and they were discharged from all 
further liability. The petition as amended alleged all the foregoing and other 
facts which sufficiently appear in the decision. The superintendent of banks and 
the bank filed a joint demurrer. The Equitable Life Assurance Society filed 
separate demurrers to the petition and to the petition as amended. All the insur- 
ance companies, having answered and having paid the amount of their respective 
policies into court, were discharged from further liability, and by consent were 
dismissed as parties to the case, except the Equitable Life Assurance Society of 
the United States, which was permitted to remain a party solely for the purpose 
of sustaining the right of the insured to assign, without the assent of the bene- 
ficiary, the policy issued by that company. The petitioner excepted to the sustain- 
ing of the demurrers and the dismissal of her action. 

R. Douglas Feagin, of Macon, for plaintiff in error. 

Park & Strozier and Jones, Jones, Johnston & Russell, all of Macon, for 
defendants in error. 

Syllabus Opinion by the Court. 

ATKINSON, J. 

[1] 1. In an ordinary life insurance policy, where power to change the bene- 
ficiary or to assign the policy is reserved to the insured, the issuance of the 
policy does not confer upon the beneficiary a vested right or interest or more 
than an expectancy, Nally v. Nally, 74 Ga. 669, 58 Am. Rep. 458; Ogletree v. 
Ogletree, 127 Ga. 232, 55 S. E. 954, and the insured may assign the policy in 
payment of his debts without the consent of the beneficiary, although the bene- 
ficiary be his wife, Farmers’ State Bank v. Kelley (155 Ga. 733-737, 118 S. E. 197. 

(a) The request to review and overrule the decision in Farmers State Bank 
v. Kelley, supra, in so far as it supports the principle ruled above, is refused. 
Merchants’ Bank v. Garrard, 158 Ga. 867, 124 S. E. 715, 38 A. L. R. 102. 

(b) Where the right of the insured is reserved to change the beneficiary, the 
insured may change the beneficiary. 

(c) A different ruling is not required by the decision in Smith v. Head, 75 
Ga. 755, in which the life insurance policy involved did not reserve to the insured 
the right to change the beneficiary, and the insured died without having assigned 
the contract or changed the beneficiary. 

[2, 3] (d) In the instant case the policy issued by the Equitable Life Assur- 
ance Society of the United States designated the wife of the insured as the 
beneficiary. The policy provided that the insured may change the beneficiary “by 
a written request * * * filed at its home office, but such change shall take 
effect only upon the endorsement of the same hereon by the society”; also that 
the insured “may, without the consent of the beneficiary, surrender, assign, or 
pledge this policy and receive, exercise, and enjoy every benefit, right and privilege 
conferred upon the insured by the terms hereof; also that “no assignment of this 
policy shall be binding upon the society unless in writing and until filed in its 
home office. The society assumes no responsibility for the validity of any assign- 
ment.” The petition alleged that the insured executed an assignment of the policy 
to the bank as a creditor, embodying in said assignment a clause that the name of 
the beneficiary therein should be changed to the bank, also that “the attempted 
change of beneficiary and * * * assignment” is null and void, because peti- 
tioner, as designated beneficiary, had a property right in the policy which could 
pe legally divested only in the specific manner provided for in the policy and by 
strict compliance with the law. The particular ground of complaint alleged 
is that “no entry whatever of any change of the beneficiary, or of any assign- 
ment thereof has ever been entered on, or attached to the said policy by the 
company, or by any one else.” The further allegation was made that the attorneys 
for the bank mailed to the company the assignment in question, and that the 
company “acknowledged receipt and noted it of record.” Held: (1) In view of 
the rights reserved to the insured, the petitioner obtained under the policy of 
insurance only an expectancy, and the insured could change the beneficiary and 
assign the policy, without the consent of petitioner. (2) If one other than the 
insurer could raise the question (Farmers State Bank v. Kelley, supra; Merchants’ 
Bank v. Garrard, supra), the written change of beneficiary, received and “noted 
of record” by the company, was substantial compliance with the provisions of 
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the policy and as against the petitioner was a valid change of beneficiary. (3) 
The facts distinguish the case on this point from Chance v. Simpkins, 146 Ga. 
519, 91 S. E. 773, 774, in which on different facts a different result was reached, 
and it was said: “There is no suggestion that the insurance company in this 
case ever consented to any change in the terms of the contract made with the 
insured.” The facts also distinguish the case from Thomas v. Metropolitan Life 
Insurance Co., 144 Ga. 367, 87 S. E. 303, in which the insurer was defendant, and 
the petition, though alleging that the insured had signed a notice to the company 
of a substitution of the name of the alleged transferee for that of the beneficiary, 
failed to allege that such notice was presented to the company for indorsement 
hefore the death of the insured. (4) If it was necessary to validity of the paper 
as an assignment, as against the petitioner, to conform to the provisions of the 
policy as to the manner of assignment, there was in this instance compliance 
with the provisions, which are only that an assignment shall be in writing and 
“fled” in the “home office” of the company; and the paper was valid as an 
assignment. 

[4, 5] 2. The policy of insurance issued by the Illinois Life Insurance Com- 
pany stated that the insured may at any time, provided it is not then assigned, 
change the beneficiary by written notice to the company at its head office, 
accompanied by the policy, “such change to take effect only upon approval of the 
application therefor by the company, and by endorsement of the same on the 
policy by the company.” If the policy contained any clause as to the manner of 
assignment thereof, it was not set out in the petition, although there were special 
demurrers sufficient to call for such information. In the fourth paragraph of an 
amendment to the petition it appeared, in substance, that the insured executed the 
paper stating that “for value received I hereby sell, transfer, and assign unto” 
the bank the insurance policy in question, “and I hereby change the beneficiary 
named in said policy, so as to make the same payable to the said assignee”; 
that this paper was enclosed in a letter by the attorneys for the bank, mailed to 
the head office of the company, and duly received; that the company replied to 
the letter, stating that “previous to the assignment” the insured had borrowed 
from the company the full cash value, and that the assured had no equity in the 
policy in excess of the loan, but no objection to the assignment was stated by the 
company; that the company held a “policy card which goes with the policy” 
which stated: “Rubie Locke Hawkes, wife. Notified of the assignment to” the 
bank. The petition, as amended, alleged that at the time of the assignment 
petitioner had a property and an estate in the policy, “which could legally be 
divested only in the specific manner provided for in said policies, and by a strict 
compliance with the laws of the State of Georgia relative to such assignments 
and transfers; and this has not been done.” Held: 

(a) In view of the rights reserved to the insured, the petitioner obtained 
under the policy of insurance only an expectancy, and the insured could change 
the beneficiary and assign the policy without the consent of petitioner. 

(b) If one other than the insurer could raise the question (Farmers State 
Bank v. Kelley, supra: Merchants’ Bank v. Garrard, supra), the written change 
of beneficiary mailed to the head office of the company and received without 
objection to the form and the notation thereof made by the company on the 
“policy card which goes with the policy” was substantial compliance with the 
provisions of the policy as to the form of the change of beneficiary, and as 
against the petitioner was a valid change of beneficiary. 

(c) If one other than the insurer could raise an objection to the manner of 
assignment of the policy as not being in compliance with its provisions, such 
objection could not be maintained on demurrer in the instant case, where it does 
not appear that the policy in question contained restrictive provisions as to the 
manner of assginment. 

[6] (d) Generally choses in action arising upon contract may be assigned in 
writing. Civil Code, § 3653. A contract of life assurance may be assigned by the 
insured, and the assignment is good without the assent of the insurer. Civil Code, 
§ 2498. “One has the right to procure insurance on his own life and assign the 
policy to another, who has no insurable interest in the life insured, provided it 
be not done by way of cover for a wager policy.” Rylander v. Allen, 125 Ga. 
206, 53 S.. E. 1032, 6 L. R. A. (N. S.) 128, 5 Ann. Cas. 355. 
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(e) The assignment of the policy in question is valid upon its face, and is 
not void on the ground, as contended, that the company did not enter the assign- 
ment on the policy. 

3. It is conceded in the brief of the attorney for the plaintiff that the assign- 
ment and change of beneficiary “was entered on the other policies by the insur- 
ance companies.” Hence no question will be treated as to the right or form of 
assignment or change of beneficiary, as relates to the other policies of insurance 
involved in the case. 

[7] 4. The written assignments and changes of beneficiary as relate to all the 
policies were substantially in the same language. The assignments purported to 
transfer the legal title without any restriction. The petition alleged that the 
assignments were made to the assignee as a creditor. In the light of the rulings 
in the preceding divisions, the several assignments and changes of beneficiary 
were not void as against the petitioner, as contended, on the further grounds (a) 
that the effect thereof was to appropriate petitioner’s property to the payment of 
a debt of her husband; (b) that the papers were executed without the consent 
of the petitioner; (c) nor was the petitioner’s contention meritorious that on 
account of her interest in the policies and failure to comply with provisions of 
the policies as to assignment and making changes of beneficiary the property 
should still be treated as the estate of the deceased insured, in order that petitioner 
might obtain a statutory year’s support. 


5. In the fifteenth paragraph of the petition it is alleged in general terms 
that the assignments and change of beneficiary of all the policies were void, 
because at the time the instruments were executed, August 29, 1930, the insured 
was faced with the charge of shortage and criminal prosecution for embezzle- 
ment, and he executed them under fear and duress, “with the hope and expecta- 
tion” that his act “would lessen his punishment * * * which he knew would 
ensue”; also that “his mental condition at the time * * * due solely to duress 
and coercion” rendered him “legally incompetent” to make a contract. Other 
allegations were added by amendment, substantially to the effect that the conditions 
above stated existed at the time of the assignments, November 25, 1930; that on 
that date the insured was in jail on numerous charges and indictments for em- 
bezzlement growing out of his shortage; that he admitted his guilt and announced 
his intention of pleading guilty; that he executed the assignments in the hope. 
and belief that it would lessen his punishment; that he was “led to believe this” 
by the attitude of the bank and by conversations with agents of the superintend- 
ent of banks, who had conferred with him on the day the bank was taken over 
by the state banking department; that for several years the insured was “abnormal 
in mind” and was so at the time, and when faced by the superintendent of 
banks with the charge of shortage “he was worried and harassed to the point 
of desperation, and did not have a clear and rational understanding of his acts 
and conduct in execution of the assignments”; that, on August 29, the assistants 
of the superintendent of banks and the directors of the bank held a meeting 
and “brought pressure” to bear on the insured, and promised and led him to 
believe that they would do everything in their power to lighten his punishment 
when he entered his plea of guilty in court, as he intended to do two days later, 
if he would “make restitution and turn over all his property” including the 
polices of life insurance; that the same course was pursued when the assign- 
ments were made on November 25; that at the latter date the insured had refused 
bond which had been offered by his friends, because of threats which had been 
communicated to him as heing made by depositors to the effect that “it would 
not be healthy for him to be released from custody * * * with the insurance 
that he had made on his life and with it having been transferred to the bank”; 
that, as a circumstance indicating the pressure which the bank brought to bear 
on the insured, one of the directors of the bank stated to a newspaper reporter a 
few days after August 29 that the matter was discussed in meeting, and the 
only reason they did not arrest insured “that night and incarcerate him in jail” 
after transfer of the policies was that they felt and believed that, if they per- 
mitted him to go home, he would kill himself and the bank would receive the 
proceeds of the insurance; and that as further illustration of alleged duress the 
following occurred: When the insured was on his deathbed (December 27) while 
talking in delirium he kept repeating to persons in the room: “Don‘t ask me to 





Life] Hawkes v. Mobley, Superintendent of Banks, et al. 39 


give you any more. I have given you all I can. I have given you all I've got. 
Don’t ask me for any more. Please take them away.” Held: 

[8-12] (a) Duress consists in any illegal imprisonment, or legal imprison- 
ment used for an illegal purpose, or threats of bodily or other harm, or other 
means amounting to or tending to coerce the will of another, and actually in- 
ducing him to do an act contrary to his free will. Civil Code, § 4116. The 
language “or other means amounting to or tending to coerce the will of another, 
and actually inducing him to do an act contrary to his free will,” is very broad, 
' but is to be construed in a restricted sense. Mallory v. Royston Bank, 135 Ga. 

702, 70 S. E. 586, 587; Bond v. Kidd, 122 Ga. 812, 50 S. E. 934. Allegations are 

to be construed most strongly against the pleader, and in a plea of duress it is 
essential that the facts relied upon to show duress be specially set forth. Cars- 
well v. Hartridge, 55 Ga. 412. Honest intercession and persuasion is not undue 
influence; there must be “unlawful importunity, on account of the manner or 
motive of its exertion.” Potts v. House, 6 Ga. 324, 359, 50 Am. Dec. 329; Smith 
v. Atwood, 14 Ga. 402(6). The allegations of the petition show a legal and moral 
duty by the insured to make restitution, so far as he could, for his admitted 
defalcations (Epps v. Anderson, 28 Ga. App. 745, 113 S. E. 27), and fail to show 
any illegal or improper conduct of others to induce him to act contrary to his 
free will; and consequently a good charge of duress is not alleged. The facts 
differ substantially from those involved in Hunt vy. Hunt, 94 Ga. 257, 21 S$. E. 
515; Colclough v. Bank of Penfield, 150 Ga. 316, 103 S. E. 489; Colclough v. 
3ank of Penfield, 150 Ga. 318, 103 S. E. 490. The ruling here made should not 
be different when other allegations as set forth in the sixth division, relating 
to immoral contracts, should be considered in connection with other allegations 
of fact stated above. 

[13] (b) The general allegations considered in connection with the allega- 
tions of fact do not make a good charge of mental incapacity to contract. The 
alleged facts differ from those alleged in Farmers State Bank v. Kelley, supra, 
and Lamb v. Lamb, 169 Ga. 567, 150 S. E. 817. 


[14] 6. In paragraph 6 of the second amendment it is alleged that, while 
the agents of the superintendent of banks and the directors of the bank had 
the insured “in charge of August 29th,” they told him that “the more restitu- 
tion he made the lighter his punishment would be on the embezzlement charges, 
and agreed with him that if he would convey all his property to the bank and 
assign his life-insurance policies and make the bank the beneficiary therein, they 
would help him all they could and would do all in their power to lighten his 
punishment and get him off with the lightest possible sentence for his offense” ; 
that the insured “was induced by this assurance and agreement and the convey- 
ances made in pursuance thereof were illegal and immoral and contrary to the 
public policy of the State, forbidding any agreement to stifle, suppress, hamper, 
or compromise a criminal prosecution”; that “the deeds to the real estate and 
assignments and changes of beneficiaries in the policies of insurance, whether 
of August 29th, 1930, or November 25th, 1930, or at any other time, were all made 
by T. W. Hawkes in pursuance of and because of said illegal and immoral con- 
tract and agreement aforesaid, and are, therefore, null and void.” Held: 


(a) This charge, considered in connection with other allegations of fact in 
the petition construed most strongly against the pleader, is that the property, 
greatly less than the admitted defalcation, should be in partial payment of the 
defalcation, and that the promise of aid to lessen the punishment referred only 
to aid after the admitted embezzler had entered his intended plea of guilty. The 
bank had a legal right to demand restitution, and the embezzler was under legal 
and moral duty to make restitution. The promised aid was post lite in char- 
acter, and it is not alleged of what the aid should consist or what particular aid 
the promisors should render. In the circumstances the allegations do not show 
an attempt to satisfy the public offense or to suppress a criminal prosecution 
therefor, within the meaning of the Civil Code, § 4491, and do not furnish ground 
for setting aside the instruments made in partial restitution as illegal and im- 
moral and contrary to public policy. 

[15] (b) The case differs on its facts from Jones v. Dannenberg Co., 112 Ga. 
426, 37 S. E. 729, 52 L. R. A. 271; Deen v. Williams, 128 Ga. 265, 57 S. E. 427, 
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and similar cases where the alleged illegal contract was executed solely to sup- 
press criminal prosecutions, and such rulings will not be extended to the case 
of an admitted embezzler who intends to plead guilty and does enter such plea 
to the indictment against him and undertakes to make partial restitution under 
the belief that restitution will lessen the punishment and under assurance of 
assistance by agents of the bank to be rendered after the plea is entered in 
lessening the punishment. 

7. In paragraph 14 of the first amendment it was alleged that certain con- 
veyances of realty in Georgia were made by the insured under the same cir- 
cumstances “of duress and undue influence” outlined in the preceding division; 
that such conveyances were made to the bank “in the nature of security on a 
pre-existing debt” of the insured; that such conveyances are void, “because of 
the duress and undue influence” complained of in this suit; that the lands are 
still the property of the estate of the insured, and petitioner as his widow is 
entitled, as against the claims of the bank, “to a year’s support out of said 
property”; that the defendants should be enjoined from selling such realty “until 
the question of duress and undue influence can be decided,” so that, in the 
event the conveyances are set aside, the petitioner can have the opportunity to 
apply for a year’s support. Held: 

(a) As indicated in the fifth division of this decision, the alleged facts were 
insufficient to show duress or undue influence, and consequently this paragraph 
fails to allege ground for setting aside the conveyances of realty in Georgia. 

(b) While this paragraph of the petition charges that the conveyances were 
made “in the nature of security on a pre-existing debt,” the use of such language 
does not raise the question, as argued in the brief of the attorney for the plain- 
tiff in error, that the conveyances of realty were merely as security for a pre- 
existing debt, and were void because not based on any new consideration. No 
such question was made by any of the allegations of the petition with reference 
to any of the property involved in the case. 

[16, 17] 8. It is alleged in paragraph 13 of the first amendment that a cer- 
tain conveyance of realty in Florida, executed by the insured to the bank, “is 
inoperative, null and void, without the free and voluntary assent and signature 
of your petitioner to said deed”; that after the deed was executed the represen- 
tatives of the bank “persuaded petitioner to * * * sign said deed to the bank 
with her said husband”; that petitioner “was induced to do this, and to part 
with her property rights in said land to said bank, which was a creditor of 
* * * petitioner's husband, in the belief that his punishment would be lightened 
if she did so, and petitioner was assured that the bank * * * would take the 
attitude of requesting that his punishment be lightened by reason of the con- 
veyances”; that the bank “did not undertake to do all in their power to lighten 
the punishment * * * but on the contrary endeavored to make it as hard for 
him as they could”; that the bank knew the petitioner’s deed was a conveyance 
by her of her interest in the property “to apply on a pre-existing indebtedness 
of her husband”; that the deed is null and void under the law of Georgia; that 
petitioner repudiates the deed and prays that it be canceled as to petitioner, 
because in Georgia a wife cannot convey her property for payment of her hus- 
band’s debt, and as to her husband because at the time the deed was executed, 
for the reasons already alleged with reference to assignments of the life insur- 
ance policies, “the same was not the free and voluntary act” of her husband. 
Held: 

(a) Relatively to the deed as a conveyance by the husband, this paragraph 
of the petition failed to allege ground for setting aside the deed. 

(b) In the state of Florida a wife in virtue of her marital relations has a 
right of dower in lands in that state owned by her husband while yet in life, 
which he cannot divest by a deed of conveyance in which she does not join or 
otherwise confirm. Complied General Laws of Florida 1927 §§ 5493, 5675. See, 
also, 9 R. C. L. 582, § 25. Under the Florida law, while the right of dower in 
land owned by the husband in that state is inchoate while the husband yet lives, 
it is a property right, as against the husband, his creditors, and subsequent 
purchasers from him. 


(c) In Florida a wife may transfer her separate estate by deed of convey- 
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ance in which the husband joins. Compiled General Laws of Florida, 1927, § 
5674. There is no restriction upon the right in such instances to convey the 
property in payment of the husband’s debt. In a case where the question is as 
to the authority of a wife to convey her interest in real estate located in Florida, 
the law of that state will control. 13 R. C. L. 1352, § 392; R. C. L. 1248, § 285; 
Walling v. Christian & Craft Grocery Co., 41 Fla. 479, 27 So. 46, 47 L. R. A. 608. 

(d) The allegations of paragraph 13 of of the amendment to the petition 
fail to allege a cause of action for setting aside the deed to the land in Florida, 
wherein the wife joined the husband in making the conveyance. 

Judgment affirmed. 

All the Justices concur, except Russell, C. J., who dissents. 


THOMPSON v. METROPOLITAN LIFE INS. CO. No. 21638. 
Court of Appeals of Georgia, Division No. 2. March 1, 1932. 
163 Southeastern Reporter 527. 
1. INSURANCE. 

Applicant’s false representations regarding health history held material, voiding 
life policy, though made in good faith, and though applicant may not have had any 
disease mentioned in application. 

False representations were that applicant had never had any disease of 

the lungs and had not consulted a physician for certain designated diseases, 

including influenza, and had not within the last five years consulted any 

physician for any illness, and that none of her brothers or sisters had ever 
had tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

2. INSURANCE. 

Evidence of insured’s material misrepresentations regarding health history au- 
thorized directed verdict for insurer sued upon life policy. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. 

That insurer’s agents when taking insured’s application may have known in- 
sured was sick, and that their knowledge may have been imputable to insurer, did 
not afféct falsity of insured’s answers as to prior medical history. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

Error from Superior Court, Walton County; Blanton Fortson, Judge. 

Suit by H. G. Thompson against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. 

Affirmed. 

E. W. Roberts and Orrin Roberts, both of Monroe, for plaintiff in error. 


Lamar C. Rucker and W. G. Cornett, both of Athens, and Morris Kelly, of 
Monroe, for defendant in error. 

STEPHENS, J. 

[1, 2] 1. Where a life insurance policy contained a provision that the applica- 
tion therefor and the policy constituted the entire contract, and that all statements 
made by the insured in the application should, in the absence of fraud, be deemed 
representations and not warranties, and where, in the application, the insured rep- 
resented that she had never had any disease of the lungs, and had not consulted a 
physician for certain designated diseases, including influenza, and had not, within 
the last five years, consulted any physician for any illness, and that none of her 
brothers or sisters had ever had tuberculosis, these representations were as to mat- 
ters material to the risk, and where they were false, even though they may have 
been made in good faith and not fraudulently, the policy was thereby rendered void. 
This is true notwithstanding the insured may not have had any disease referred to 
in the application. Metropolitan Life Ins. Co. v. Shaw, 30 Ga. App. 97, 117 S. E. 
106; Puckett v. Metropolitan Life Ins. Co., 32 Ga. App. 263, 122 S. E. 791; Sover- 
eign Camp, W. O. W., v. Parker, 36 Ga. App. 695, 138 S. E. 86. In a suit by the 
beneficiary under the policy to recover thereon for the death of the insured, where 
the defense interposed was that the policy was rendered void by false representa- 
tions made by the insured which were material to the risk, where it appeared from 
uncontradicted testimony that the insured had within about one or two years prior 
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to the date of the application according to her statement, suffered from bronchial 
trouble, that the year before she had a spell of sickness and was freed from bron- 
chial trouble; that the year she was under the care of a physician who visited her 
twelve times and treated her for “a cold or something like flu”’;, that she received 
medical attention from the physician twice within a month prior to the date of the 
application; that on the date of the application she was sick in bed and got up and 
went out to receive the agents and sign the application; that ten years prior to the 
date of the application her sister had died from tuberculosis; that the sister had 
been confined at the State Sanitarium for the Treatment of Tuberculosis at Alto, 
Ga., and the applicant had visited her there; that about one year to the day follow- 
ing the date of the application the applicant died from “pulmonary tuberculosis”— 
the policy was void, and the verdict for the defendant was properly directed. Met- 
ropolitan Life Ins. Co. v. James, 37 Ga. App. 678, 141 S. E. 500; Jefferson Standard 
Life Ins. Co. v. Henderson, 37 Ga. App. 704, 141 S. E. 498. 

[3] 2. The testimony of the plaintiff, who was the beneficiary under the policy 
and the husband of the insured, as respects the truth of the representations 
made by the insured in the application, was purely negative, and, when construed 
most strongly against him, as must be done, as he is a party to the case, is not suffi- 
cient to authorize the inference that any of the representations of the insured re- 
ferred to were not false. 

[4] 3. The fact that the agents of the company who took the insured’s applica- 
tion may have known that at the time of the application the insured was sick, and 
that the agents’ notice of this fact may have been imputable to the company, does 
not affect the falsity of the answers made by the insured to the questions contained 
in the application. This ruling is not in conflict with the decision in Brown y. Mu- 
tual Life Ins. Co., 29 Ga. App. 794, 116 S. E. 559. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 

GLOBE LIFE INS. CO. OF ILLINOIS v. MILLER. No. 14335. 
Appellate Court of Indiana, in Banc. April 9, 1932. 
180 Northeastern Reporter 689. 
INSURANCE. 

That insured designated beneficiary as insured’s sister, when she was not his 
sister, held not to render policy void. 

(For other cases, see Insurance, Dec. Dig. § 298.) 

2. INSURANCE. 

Insurer by denying validity of policy and all liability thereunder waived neces- 
sity for filing proof of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. INSURANCE. 

\Vhere insurer waived necessity for filing proof of insured’s death, interest held 
properly allowed from date of insured’s death, notwithstanding policy provided that 
principal amount was not due until receipt of proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

\ppeal from Lake Circuit Court; E. Miles Norton, Judge. 

Action by Edith Miller against the Globe Life Insurance Company of Illinois. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Herbert T. Johnson, of Crown Point, and Arthur W. Fulton and Joseph F. 
Sheen, both of Chicago, Ill., for appellant. 

Geo. Hershman and Ray C. Hedman, both of Crown Point, for appellee. 

NEAL, J. 


Appellee instituted this action in the court below against appellant to recover 
as beneficiary in a life insurance policy upon the life of one Stanley Chudy. The 
complaint alleges the execution of a policy of insurance by appellant whereby the 
life of Stanley Chudy was insured for $2,000; the payment of the premium; the 
designation of appellee as the sole beneficiary; the death of Stanley Chudy on May 
6, 1930; the notification to appellant of the death of Chudy; the denial of liability 
by the appellant as of the date of May 8, 1930; the subsequent notification of the 
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death of the insured on July 11, 1930; proof of death; demand for payment and 
its refusal. The complaint also avers “that said Stanley Chudy and this plaintiff 
have duly performed all the conditions of said policy on their part to be by them 
performed.” <A copy of the policy so issued by appellant was attached to the com- 
plaint and marked “Exhibit A.” 

Appellant demurred to the complaint, which demurrer was overruled. It then 
filed answer in seven paragraphs and a supplemental answer. Appellee addressed a 
demurrer to the second paragraph of answer, which demurrer was sustained by the 
court. Inasmuch as the ruling on the demurrer to the answer is one of the errors 
assigned and such error is fully presented by appellant, we set out the second para- 
graph of answer in full as follows: “The defendant, for a second and further para- 
graph of answer to plaintiff’s complaint, alleges that the insured Stanley Chudy, in 
his preliminary application for said insurance policy in question No. 26, was asked 
to name the beneficiary of the policy and that he named and designated as said 
beneficiary Edith Miller whom he designated as his sister who was then forty-five 
years of age and resided at 4944 Barring Avenue; that if the insured intended to 
name and designate the plaintiff as the beneficiary in said policy said statement that 
the beneficiary was the sister of appellant was false; that said representation was 
material to the risk and was made for the purpose of inducing the defendant, to 
rely thereon and that the defendant did rely on said representation that had the de- 
fendant known that it was the purpose and intention of the applicant to name and 
designate. the plaintiff as the beneficiary in said policy, who is not related to the 
applicant and insured, it would not have issued said policy on the life of the in- 
sured; that by reason of said false representation of said insured in his said appli- 
cation the policy sued upon is void and of no effect.” 

Trial was had before a jury, which returned a verdict for plaintiff (appellee 
herein). Judgment rendered in accordance with the verdict. Motion for new trial 
overruled; exception thereto; hence this appeal. The overruling of the motion for 
a new trial is assigned as error and presents the following causes: (1) Error in the 
assessment of the amount of recovery, in this, the amount is too large; (2) the 
verdict of the jury is not sustained by sufficient evidence; (3) the verdict is con- 
trary to law: (4) error in the refusing to give each of the instructions numbered 1, 
2, 5, 6, and 7 tendered by defendant and refused, also error in the giving of each 
of the instructions numbered 1 to 12 by the court on its own motion. 

[1] The demurrer was rightfully sustained. The fact that the insured desig- 
nated “Edith Miller, sister of the insured,” as the beneficiary, when she was not in 
fact the sister of the insured, cannot be considered as a material false representa- 
tion so as to make void the policy of insurance. Neither can it be construed as _ 
warranty. The statement “sister of the insured” could add nothing to the gravity 
of the risk, neither could it lessen the same. Standard Life, etc., Co. v. Martin, 
Adm’r (1893) 133 Ind. 376, 33 N. E. 105; Supreme Lodge, etc., et al. v. Hutchinson 
(1893) 6 Ind. App. 399, 33 N. E. 816. Our examination of the authorities discloses 
that the weight of authority sustains the view that a statement in an application for 
insurance as to the relationship of a proposed beneficiary is to be regarded as in- 
tended merely for identification, as mere descriptio persone, in the absence of 
statute, or the constitution or the by-laws of the insurer limiting the possible bene- 
ficiaries that may recover to a certain class. See Metropolitan Life Ins. Co. v. 
Olsen (1923) 81 N. H. 143, 123 A. 576, 32 A. L. R. 1472, 1475, and authorities 
therein cited and note. 

We proceed to the alleged error in overruling the motion for a new trial and the 
causes therein stated. A résumé of the evidence favorable to appellee discloses the 
following material facts: The beneficiary had lived in East Chicago for thirty 
years; the insured, Stanley Chudy, also lived in East Chicago, and the beneficiary 
(appellee herein) had known the insured for twenty-five years; that for over two 
years prior to his death, Stanley Chudy was boarding at the house (resturant) of 
appellee; that Chudy was dead; that appellee attended his funeral and that the 
corpse which she viewed was that of Chudy; that Chudy, just prior to his going 
to the Poor Farm, sent for this appellee; that he handed her the policy and said 
it was for what she had done for him during his illness! that appellee had never 
heard of the insured, Stanley Chudy, having a sister; that her name was Edith Mil- 
ler when the policy was handed her by Chudy; that appellee was keeping a restau- 
rant at the time the policy was issued and that the insured was at that time, and 
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had been for over two years, boarding in appellee’s restaurant; that the insured 
made application for the policy in appellee’s place of business; that at the time the 
insured executed the application he informed the agent of appellant that he had no 
wife or other relatives except the lady over the restaurant; that she was his sister 
and that he owed her money and for her interest he made appellee the beneficiary ; 
that the insured at the time pointed out to the agent of appellant, the appellee as 
the person whom he had designated as beneficiary; that on or about May 8, 1930, 
the appellee called at the office of appellant and informed its superintendent of the 
death of Chudy; that she had the policy of insurance so executed by Chudy and ex- 
hibited the same; that appellee was informed by the superintendent that if he had 
known she (appellee) was not the sister of Chudy he never would have written the 
policy of insurance; that on or about May 29, 1930, appellant, through its agent, 
called upon appellee at her place of business in East Chicago and tendered her a 
check of the following tenor: “Chicago, Ill. May 29, 1930—No. 9998 Pay to the 
order of Edith Miller the sum of $70 and &2 cts—$70.82 Claim Pol. #77897A— 
Stanley Chudy, 4944 Baring Ave., East Chgo. Ind. When properly signed and en- 
dorsed, payable at ‘Ret. Prem. Sick when ins.’ S. Krawczyk. L. Foreman State 
National Bank—Wm. J. Alexander, Sec. Pass Barry Dietz, Pres.” On the back 
of the check was the following: “Endorsement of this check should be made by the 
payee or payees in the exact manner as described on its face. This check is hereby 
accepted in full payment of the within mentioned account and endorsement of 
payee shall operate as a receipt and release accordingly. If this check is not pre- 
sented at the bank on which it is drawn within thirty days from date hereof it is 
voidable at option of maker.” That appellee refused to accept the check so tender- 
ed; that the agent had with him a release to be executed by appellee, which he also 
tendered to appellee and which she refused to sign: that the appellant paid in to the 
clerk of the court below $70.82, which was tendered to and refused by appellee. 

Appellant contends that the complaint alleged that the insured and the appellee 
“have duly performed all the conditions of said policy on their part to be performed 
by them”; that the complaint was an answer of general denial; that it was nec- 
essary for appellee to prove that she had furnished appellant with proof of the 
death of the insured before she was entitled to recover; that proof of waiver of a 
condition precedent is not sufficient to entitle the appellee to a recovery herein. 

[2] In the case of Union Frat. League v. Sweeney (1915) 184 Ind. 378, 111 N. 
E. 305, 306, the Supreme Court, by Morris, C. J., said: “The question here presented 
has been considered by various courts, and, while the holdings are not entirely har- 
monious, we believe the greater weight of authority supports the proposition that 
under a declaration of performance proof of waiver by defendant is competent, and 
will be deemed as the equivalent of proof of performance. * * * Where there is a 
denial of liability because of fraud in procuring the policy, a defense on the ground 
of failure to supply * * * proof of death of the insured is waived.” Under the facts 
of the instant case, appellant waived proof of death of the insured by its denial of 
liability. See, also, Ohio Farmers Ins. Co. v. Vogel (1905) 166 Ind. 239, 243, 76 
N. E. 977,3 L. R. A. (N. S.) 966, 117 Am. St. Rep. 382, 9 Ann. Cas. 91. The ver- 
dict is sustained by sufficient evidence and is not contrary to law. 

[3] Under the cause that the assessment of the amount of recovery is too large, 
appellant contends that the jury, in arriving at its verdict, allowed “interest from 
the date of death” of the insured, which interest was in the sum of $70: that the 
principal amount of the policy was not due until “receipt of due proofs of the death 
of the insured and the interest of the claimant”; that there is no evidence that 
those proofs were ever made. As heretofore stated, denial by an insurance com- 
pany of the validity of a policy of insurance and of all liability thereunder waives 
all right to claim want of notice or proof of loss. Penn. Mut. Life Insurance Co. 
v. Norcross, 163 Ind. 279, 72 N. E. 132; United States, etc., Insurance Co. v. Clark, 
41 Ind. App. 345, 83 N. E. 760. The policy in the instant case contained the pro- 
vision that it “agrees to pay said sum at the home office immediately upon the re- 
ceipt of due proofs of the prior death of the insured and of the interest of the 
claimant.” The evidence discloses that the company denied that the policy was 
ever in force, and in this case the company’s liability having been established, it 
cannot now claim the benefit of the provision in the policy with respect to notice 
and due proof of death of the insured. See New York Life Ins. Co. v. Slocomh: 
(C. C. A. 9th) 284 F. 810; Home Ins. Co. v. Roll, 187 Ky. 31, 218 S. W. 471: I. H. 
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Lawrence & Son v. Merchants’ & M. M. Aid Soc. (Mo. App.) 277 S. W. 588. No 
error, therefore, is available to appellant under this cause for a new trial. 

[4] The record in the instant case does not disclose that the instructions given 
and those refused were ever filed. In order to save an exception for review 
pursuant to sections 584 and 585, Burns’ Ann. 1926, it is mandatory that it must 
appear from the record that the instructions were in fact filed. Indianapolis & 
W. R. Co. v. Ragan, 171 Ind. 569, 86 N. E. 966, 967; Muncie, etc., Co. v. Hall, 173 
Ind. 95, 89 N. E. 484; Woods v. Koga, 90 Ind. App. 401, 166 N. E. 601. The record 
in the instant case discloses a state of facts identical with those set forth in the 
case of Indianapolis & W. R. Co. v. Ragan, supra, except in this case there is no 
order book entry to the effect, “And now all the instructions given and those 
requested by plaintiff and refused by the court, together with all the exceptions 
thereto, are by the court ordered filed and made a part of the record in this case, 
without a bill of exceptions”; neither does the record contain an order book 
entry as set forth in the case of New York, Chicago & St. Louis Railroad Co. v. 
First, etc. Savings Bank, 198 Ind. 376, 153 N. E. 761; neither were the in- 
structions made a part of the record by a separate bill of exceptions. We con- 
clude that the several alleged errors in the giving and refusal to give the sev- 
eral instructions are not before us. 

Judgment affirmed. 


BANK OF IDANA vy. ILLINOIS LIFE INS. CO. et al. No. 30390. 
Supreme Court of Kansas. April 9, 1932. 
9 Pacific Reporter 629. 
INSURANCE. 

Where life policy was assigned and delivered as security for debt of insured, 
and beneficiary joined in assignment, and insurer consented thereto, creditor, on 
insured’s default, held entitled to maintain action against insurer to apply cash. 
surrender and investment values of policy in satisfaction of indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Syllabus by the Court. 

1. Where a life insurance policy having no unusual restrictive features was 
assigned and delivered to a creditor as security for a debt of the insured, and 
where the beneficiary joined in such assignment, and the insurance company like- 
wise consented thereto, and where default was made in the payment of the note 
evidencing the indebtedness, the creditor may maintain an action against the insur- 
ance company to recover the cash surrender and investment values of the policy 
to be applied toward the satisfaction of the indebtedness of the insured. 

The holder of a life insurance policy having cash surrender and _ invest- 
ment values assigned it to the plaintiff bank as security for a loan evidenced by 
his promissory note. The beneficiary joined in the assignment, and the insurance 
company executed its written consent thereto. Insured defaulted in payment of 
the note, and the bank notified the insurance company it desired to draw down 
the cash surrender and investment values of the policy and apply the amount thus 
realized upon the note. The insurance company refused to pay without a further 
release of the policy signed by insured and beneficiary which the bank could not 
procure. Held, that the plaintiff had a cause of action against the insurance com- 
pany; that none of the objections thereto suggested in appellant’s pleadings or in 
its brief as noted in this opinion has any merit, and that judgment was properly 
entered in plaintiff’s behalf. 

Appeal from District Court, Clay County; Fred R. Smith, Judge. 

Action by the Bank of Idana against the Illinois Life Insurance Company 
and others. Judgment in favor of the plaintiff, and the defendant named appeals. 

Affirmed. 


C. Vincent Jones, of Clay Center, for appellant. 

D. Basil Rankin, of Idana, for appellee Bank of Idana. 

Dawson, J. 

The Bank of Idana brought this action to collect the cash surrender and 
investment values of a life insurance policy which had been assigned to it as 
security for a loan which the bank had made to the policy holder. 

Briefly, the facts were these: On May 23, 1910, Charles Ross Worrall re- 
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ceived from the Illinois Life Insurance Company a life-survivorship investment 
policy of insurance for $2,000. Worrall kept this policy in force for many years 
by paying the prescribed periodical premiums thereon. On January 26, 1929, 
Worrall borrowed from the Bank of Idana the sum of $1,000, payable in 18 
months, with interest at 8 per cent. per annum payable annually. As security, he 
assigned to the bank his policy of insurance; his wife, who was the beneficiary 
named in the policy, joining with him in the assignment. The Illinois Life Insur- 
ance Company, appellant herein, executed its written consent to the assignment 
subject to conditions of no present consequence. 

Worrall defaulted in payment of his note, at which time the total realizable 
value of the policy was $895.51, consisting of two items designated as its cash 
surrender value $522 and a so-called survivorship investment value was $373.51. 
The plaintiff bank notified the insurance company of Worrall’s default. and 
offered to furnish proof of the amount due it on Worrall’s note secured by 
the policy assigned to it, and notified the insurance company also of its desire 
to collect the cash surrender and investment values of the policy. The insurance 
company replied that it would only pay the bank the amount demanded upon 
condition that a release of the policy signed by Worrall and wife were delivered 
to the insurance company. The bank could not procure any further or addiitonal 
signatures from Worrall and wife than they had already executed when the policy 
was assigned to the bank. 

Hence this lawsuit, for a judgment against Worrall on his note, and to bar 
Worrall and wife of any interest in the policy assigned to the bank, and for 
judgment against the insurance company for the cash surrender and investment 
values of the policy, $895.50, and for a decree that upon payment thereof the 
insurance company be released from liability to the Worralls, and that the bank 
have judgment against the insurance company for costs. 

Service of summons was had on Charles Ross Worrall by publication only, 
and he made no appearance in the action. His wife entered appearance and filed 
a formal disclaimer of any interest in the policy, and prayed to be protected against 


costs 


The insurance company’s demurrer was overruled, and it then answered, 
alleging, admitting, and pleading various matters—that plaintiff had no insurable 
interest in the life of Worrall; that the assignment was void; that plaintiff was 
neither a competent nor proper party to bring the action; that the options in the 
policy were personal to Worrall, and could not be legally transferred to plaintiff; 
that personal service of summons had not been obtained on Worrall; and that 
no judgment against him nor foreclosure of his interest in the policy had yet 
been obtained; and that defendant could not safely accept the policy from plain- 
tiff and pay the sum demanded without the written consent of Worrall and wife. 

Plaintiff replied, denying some of the allegations of the answer, and demurred 
to the others. 

The cause was tried on the pleadings and on an agreed statement of facts 
submitted by. plaintiff and the insurance company. Judgment was rendered in 
favor of the bank, and the insurance company appeals. 

The errors assigned are predicated on the overruling of appellant’s demurrer 
to the petition, the trial court’s failure to render judgment for for the appellant, and 
the overruling of its motion for a new trial. This specification scarcely enlightens 
the court as to what appellant contends was actually wrong with the judgment, 
and we are not a little perplexed to discover it on our own account. We have, 
however, carefully perused the briefs of counsel, and shall make such observations 
on the case as are prompted thereby. 

Since Worrall was shown to have become a nonresident, service of summons 
on him by publication was valid. R. S. 60—2525. The situs of the assigned policy 
was that of the plaintiff bank (Heston v. Finley, 118 Kan. 717, 236 P. 841), and 
an action in rem could properly be brought against Worrall in Clay county where 
the bank was located, where Mrs. Worrall could be and was served personally 


with summons, and where the defendant company was sufficiently served to bring 
it into court. 


Appellant projects the point that the bank took no step to cut off the rights 
of Worrall in the policy before bringing this action. An action by a creditor’s 
bill was not a prerequisite to this action. The present cause of action grew out 
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of what was in effect a tripartite transaction in which plaintiff Worrall and the 
insurance company participated; and all the pertinent facts relating thereto were 
matters of inducement proper to be considered either in the pleadings or in the 
agreed statement of facts: and not only were all the parties concerned properly 
brought in, but the judgment might have been ineffective if any of them had been 
left out. 

It is suggested that the bank did not have a power of attorney to collect the 
cash surrender value of the policy. We hold that the assignment executed by 
\Vorrall and consented to by the appellant, together with Mrs. Worrall’s dis- 
claimer, had all the potency of a power of attorney. No court would countenance 
the idea that the insurance company’s consent to the assignment was a mere idle 
gesture without legal significance. If the insurance company had any objection to 
the assignment of the policy, its time to speak was when its consent was re- 
quested. It is a sheer waste of words for the insurance company to suggest that 
the options in the policy were personal to Worrall and could not be exercised 
by any one except himself and such other persons as he had duly authorized to 
exercise them. It is familiar law that, where the insured has the right to change 
the beneficiary, or where the beneficiary assents thereto, as in this case, a policy 
of insurance may be pledged or assigned to a creditor as security for a debt. 
If there was anything in this policy which took it out of the ordinary rule, 
appellant has failed to indicate it. And the execution of the assignment and its 
delivery to the bank, together with the simultaneous delivery of the policy, was 
a sufficient grant of power to the bank to exercise the option of drawing down 
the surrender and investment values of the policy. 

Among other matters discussed in appellant’s brief, it expresses a doubt that 
the bank had an insurable interest in the life of Worrall. But a painstaking 
examination of our decisions should have dissipated any doubt appellant may 
have entertained on the question whether the bank as creditor of insured and as 
assignee of his policy, and the wife of the insured having consented thereto, had 
an enforceable interest in the realizable proceeds of that policy to the extent of 
what is due it. It had such interest. Shawnee State Bank v. Royal Union Life 
Ins. Co., 127 Kan. 456, 274 P. 132; Elmore v. Continental Life Ins. Co. 131 
Kan. 335, 291 P. 755. See, also, Jenkins v. Insurance Co., 112 Kan. 552, 212 P. 
363; Antley v. New York Life Ins. Co., 139 S. C. 23, 137 S. E. 199, 60 A. L. R. 
184 and note; Vance on Insurance, 138-144; 37 C. J. 444. 

The judgment in this case amply safeguards the insurance company against 
any fanciful claim of Worrall. His interest in the policy passed to plaintiff by 
valid assignment, and was foreclosed by the court’s decree, which directed that 
it be delivered to appellant upon its satisfaction of the judgment. 

The other matters suggested in the laborious and exhaustive brief of ap- 
pellant’s counsel have not been overlooked, but we discern nothing further therein 
which would warrant discussion. According to our view, there was nothing in 
this tripartite transaction out of which to make a law suit. The transaction itself 
was one of common place with which banks, borrowers, and insurance companies 
are familiar. The legal questions presented by the record are too simple to justify 
juridical dissertation. 

The judgment is affirmed. 


HENRY v. NATIONAL BEN. LIFE INS. CO. 
Court of Appeals of Kentucky. March 8, 1932. 


47 Southwestern Reporter (2d) 516. 
2. INSURANCE. ; 

In suit on insurance policy, petition alleging parties’ capacities, payment of 
premium, death of insured, and compliance with. terms of policy, stated cause 
of action. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Franklin County. 


Action by Annie Henry against the National Benefit Life Insurance Com- 
pany. From the judgment for defendant, plaintiff appeals. 

Reversed. 

Frank K. Kavanaugh and B. T. Quinn, both of Frankfort, for appellant. 
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James H. Polsgrove, of Frankfort, for appellee. 

Stewart Dickerson Henry carried a life insurance policy with the National 
3enefit Life Insurance Company for $1,000. His wife, Annie Henry, was desig- 
nated as the beneficiary. The insured died on September 28, 1929, and this action 
was instituted by the widow against the company to collect the insurance. The 
action was dismissed on demurrer to the petition, as amended, when the plain- 
tiff declined to plead further. The plaintiff has prosecuted an appeal. 

The sole question presented is the sufficiency of the petition, as amended, 
although the discussion has covered a much wider range. 

{1, 2] The petition, after manifesting the right of the plaintiff to sue, and 
the capacity of the defendant to be sued, alleged a contract by the defendant 
to pay the plaintiff $1,000 upon receipt and approval by the defendant of formal 
proofs of the death of the insured. It was further alleged that the death had 
occurred on the date stated, and that the plaintiff had complied with all the con- 
ditions imposéd by the terms of the policy. Plaintiff also alleged that the in- 
sured during his life had punctually paid more than five annuar premiums called 
for by the contract, and that the quarterly payment of $7.26 due on February 
13, 1929, was not paid. The policy provided, however, that, after the payment 
of three full annual premiums, a default should not forfeit the insurance, but 
should confer upon the insured three alternative options, and allowed him three 
months’ time in which to make his election. The policy further provided that 
failure to make a choice of options in the manner and within the time allowed 
by the policy would operate to put the third option in force. By that option 
the full amount of the insurance was extended for a period specified in the 
contract. The payment by the insured of more than five full annual premiums 
under the automatic extension provision carried the policy in force for a time 
beyond the date of the death of Henry. The policy was not exhibited with the 
petition and may not be consulted in construing the pleading. It will be seen 
from the facts recited that a good cause of action was stated. The answer of 
the company denied many of the averments of the petition, but set up no affirm- 
ative defense. 

[3] An amended petition was filed which referred for the first time to a 
loan of $46 made by the company to the insured for the purpose of paying pre- 
miums, and alleged that the debt was not due at the time of the death, but 
was to become due at the seventh anniversary of the policy on November 12, 
1929. Plaintiff consented for a credit of $37.82 to be allowed on the amount of 
insurance due her, but the pleading failed to show the facts concerning the 
loan, or how it was reduced to the amount mentioned. A demurrer was then 
filed and sustained to the petition as amended, as already stated. In some way 
not explained by the record the original policy of insurance, an original premium 
receipt paid January 23, 1929, a loan agreement for $46, and a photostatic copy 
of the policy were filed with the papers in the case. The case is argued here 
as though ail these documents were before us for consideration. But, in the 
state of the record, the only question raised is the sufficiency of the pleadings 
to which the demurrer was sustained. It is apparent from what has been said 
that the demurrer to the petition should have been overruled. If the defendant 
desires, it may amend its answer pleading such pertinent facts as may consti- 
tute its defense. It may be that the loan on the policy defeated the automatic 
extension thereof, but plainly the petition and amended petition do not state 
any facts that warrant such a conclusion. We are constrained to reverse the 
judgment, with directions to overrule the demurrer, and to reserve all other 
questions involved until the facts are fully developed upon proper pleading and 
by appropriate proof. 

The judgment is reversed for proceedings in accordance with this Opinion. 


EVANS v. ORLEANS INDUSTRIAL LIFE, HEALTH, ACCIDENT & 
BURIAL BEN. INS. CO., Inc. No. 13966. Tt 


Court of Appeal of Louisiana. Orleans. March 21, 1932. 
140 Southern Reporter 507. 
1. INSURANCE. 


Policy provisions that proof of death be made on insurer’s blanks held} 
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W aived by insurer’s letter offering to settle on evidence of insured’s correct age, 
proof having been otherwise submitted. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 

2. INSURANCE. 

In action on life policy, defense of fraudulent misstatement of insured’s age 
held not sustained by evidence. 

Evidence disclosed that the agent who solicited the application for 
insurance filled in the printed form of application all in his own hand- 
writing, the signature of the insured being by mark (X); that, in re- 
sponse to question, “Date of Birth,” the insured answered, “Do not 
know”; that, in answer to question, “Age next birthday,” the insured 
stated “42”; that the agent certified at the bottom of the application 
that the age of the life proposed was 42 years; and that he considered 
him a good risk. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

In action on life policy, defense of misstatement as to insured’s health held 
waived, where policy was issued without medical examination, and agent saw 
insured and considered him good risk (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Appeal from First City Court of New Orleans, Section C; Wm. V. Seeber, 
Judge. 

: Sales by Viola Evans against the Orleans Industrial Life, Health, Accident 
& Burial Benefit Insurance Company. From a judgment in favor of plaintiff, 
defendant appeals. 

Affirmed. 

Stephen C. Hartel, of New Orleans, for appellant. 

Charles J. Mundy, of New Orleans, for appellee. 

Hicerns, J. 

Viola Evans, as beneficiary, brought this action against the defendant, an 
industrial life insurance company, to recover the face value, i. e., $175 of a 
policy ‘issued on the life of her father on October 14, 1929. 

The petition alleges that the insured died at the Charity Hospital in New 
Orleans on February 27, 1930, and that documentary proof of death, together 
with the policy and premium receipt books, were delivered to the defendant, 
but that it has refused to pay the claim, and that plaintiff is entitled to the sum 
of $175, plus 6 per cent. interest because of the company’s arbitrary and illegal 
failure to pay the claim within sixty days from the date of proof of death, as 
required by the provisions of Act No. 17 of 1920. 

The defendant filed an exception of prematurity on the ground that no 
complete proof of death has been furnished to the exceptor in accordance with 
the provisions of the policy; and, in compliance with the rules of the trial court 
requiring that exceptions and answers be filed at the same time, answered 
admitting the payment of the premiums and the death of the insured at Charity 
Hospital in New Orleans on the date alleged, but denying liability on the fol- 
lowing grounds, to wit: (1) That complete proof of death was never furnished 
defendant in accordance with the provisions of the policy; (2) that the insured 
fraudulently misstated his age in order to obtain the policy of insurance; (3) 
that the deceased misstated the condition of his health, certifying that he was 
in sound health, whereas, at the time of the issuance of the policy, he was suf- 
fering from a disease of the liver, from which he later died, and that the policy 
was therefore null and void; (4) and, in the alternative, that, in the event the 
defendant should be held liable, its liability should be limited to $87.50, or one- 
half the face value of the policy, because the deceased died within six months 
from the date the policy was issued, the company’s liability being limited to 
that extent under a clause in the policy. 

The trial court tried the exception and the merits of the case at the same 
time, and rendered judgment in favor of the plaintiff for $87.50, with 6 per cent. 
interest from February 27, 1930, and the defendant has appealed. 

The defendant offered evidence tending to show that the company had furn- 
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ished blanks to the plaintiff for the purpose of filing the necessary proof of death 
and that the plaintiff failed to fill out the blanks and return them to the defendant; 
that the only proof of death was the statement by the physician of the Charity 
Hospital, where the insured died, giving a description of the deceased, cause of 
his death, and the date of his demise. The policy and premium receipt book were 
also surrendered at the time the physician’s statement was delivered to the de- 
fendant. Defendant refused to pay the claim, and plaintiff, through her attor- 
ney, wrote the following letter: 
“New Orleans, La., December 14, 1930. 

“Orleans Industrial Life, Health, Accident, & Burial Benefit Insurance Company, 

Inc., New Orleans, La. 

“Gentlemen: Viola Evans, as beneficiary of her father, James Evans, who 
died last spring, has placed in my hands for collection, a claim against you for 
$140.00 the amount due under his policy, which is in your possession, No. A-376472, 
and I write to ask what are you going to do about paying the same? 

“An immediate reply is requested, as otherwise, I am instructed to file suit 
without further notice. I remain, 

“Very truly yours, 
“|Signed] Charles J. Mundy.” 

Defendant replied as follows: 

“New Orleans, La. Dec. 18, 1930. 
“Mr. Charles J. Mundy, New Orleans, La. 

“Dear Sir: We are in receipt of your letter of December 14th, in reference 
to the death claim of James Evans. We beg to advise that we have offered to 
settie this claim on several occasions if they could furnish us with proof of 
correct age. 

“Awaiting your reply, we are : 

“Yours truly, Secty-Treas.” 

The policy on its face makes the following provision: “In consideration of 
the payment of the premium stated in the schedule below, on or before each 
Monday, doth hereby agree, subject to the conditions below and on page two 
hereof, each of which is hereby made a part of this contract and contracted by 
the insured and every person entitled to claim hereunder to be a part hereof, to 
pay upon receipt of proofs of death of the insured made in the manner, to the 
extent and upon the blanks required herein, and upon surrender of this policy and 
premium receipt book or evidence of payments hereunder, the amount stipulated 
in said schedule, to the executors or administrators of the insured, unless pay- 
ment be made under the provisions of the next succeeding paragraph.” 

On the back of the policy, under the caption of conditions, we find the follow- 
ing: “Proofs of death under this policy shall be made upon blanks to be furnished 
by the Company and shall contain answers to each question propounded to the 
claimant, physician and other persons, and shall contain the record, evidence and 
verdict of the coroner’s inquest, if any be held. All the contents of such proofs 
of death shall be evidence of the facts herein stated in behalf of, but not against 
the Company.” 

From these facts and policy provisions the defendant argues that the suit is 
premature, since the plaintiff failed to file proof of death upon the blanks furn- 
ished by the company. Plaintiff counters by saying that the company waived the 
filing of proof of death upon its blanks and limited the issue to the proof of the 
correct age of the deceased, and that, since the deceased, in the application for 
the policy, stated that he did not know the date of his birth, and the company’s 
agent certified that he appeared to be 42 years of age, that the question of the de- 
ceased’s age was waived by the company and was immaterial to the issues pre- 
sented in the case. 

There is no doubt that, under the above-quoted provisions of the policy, the 
company originally had the right to insist that due proof of death be furnished 
by the beneficiary upon blanks provided by it and that the plaintiff would not 
have had any right to file suit until such proof would have been furnished. 

[1] Did the company waive and dispense with the usual formal proof of 
death in its letter of December 18, 1930? From reading the letter one could 
come to no other conclusion than that the sole reason for withholding payment was 
that further proof or evidence of the deceased’s correct age was desired and re- 
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quired. So that, at the time the plaintiff filed her suit, she was led to believe by 
the defendant’s statement that the only controversy about the policy and payment 
under it was the correct age of her father. Nothing was said about the company 
exacting the formal proof of death upon its own blanks. As we read and under- 
stand the defendant’s letter the company was satisfied with the proof of death 
submitted, except that it wanted further proof of the correct age of the deceased. 
We therefore conclude that formal proof of death on the blanks furnished by 
the company was waived and dispensed with by it, and that defendant is estopped 
from urging that technical defense under its exception of prematurity. 

Passing to the defense that the deceased fraudulently misrepresented his age, 
the evidence shows that the agent who solicited the deceased’s application for 
insurance filled in the printed form of application all in his own handwriting, the 
signature of the deceased being by mark (X), and thus showing that the insured 
was illiterate and could not write. In response to question No. 4, “Date of Birth,” 
the insured answered, “Do not know.” In answer to question No. 5, “Age next 
birthday,” the deceased stated “42.” The agent who obtained the application 
certifies at the bottom of the application as follows: 

“I hereby certify that on the date above I saw the person to be insured and 
recommend the issuance of a policy upon the statements of the applicant on this 
date. The age of life proposed is 42 years. I consider the risk good.” 

“[Signed] Buford, Agent.” 

[2] Counsel for defendant points out that the physician’s certificate of the 
Charity Hospital states that the deceased’s apparent age at the time of his death 
was 46 years, and that therefore plaintiff's own proof shows that the deceased 
misrepresented his age. Defendant introduced no evidence to show the correct 
age of the deceased, and did not attempt to cross-examine the plaintiff to show 
that her father was over 42 years of age at the time the policy was issued. . Cer- 
tainly the physician’s statement of the apparent age of a fatally sick man is not 
proof of his correct age. But, even if the deceased were 46 years of age at the 
time the policy was issued to him it appears to us that the correct age of the 
insured was immaterial, because the company had the deceased’s own statement 
on the application blank for insurance showing that he did not know the date of 
his birth. We understand this to mean that he did not know the day, the month, 
or the year that he was born. In reply to question No. 4 he gives this definite 
information to the company. In reply to question No. 5 he gives his age as 42 
years. The answers are conflicting and irreconcilable. The officers of the com- 
pany, who read the application for insurance, could arrive at no other conclusion 
than that the illiterate negro did not know the date of his birth, and, consequently, 
was only guessing his age. Furthermore, it appears to us that the company re- 
lied upon the certificate of their agent, who stated that the age of the life pro- 
posed was 42 years and that he considered him a good risk. Under the circum- 
stances, we find that the defense of fraudulent misstatement of age is untenable. 

The next defense is that the deceased made a misstatement as to the condition 
of his health. The evidence shows that the policy was issued without a medical 
examination of the assured. The agent certifies in his certificate that he saw the 
person to be insured and considered him a good risk. Therefore there is no 
doubt that the agent had an opportunity of judging the apparent state of health of 
the deceased and, if not satisfied with it, could have exacted a medical examination. 
He did not exact a medical examination, and recommended the risk as a good one, 
and the company accepted the opinion of its officer in issuing the policy. 

The provisions of Act No. 97 of 1908, in reference to a policy issued under 
such circumstances, are as follows: “* * * It shall also be presumed that the 
company has waived its rights to claim a forfeiture of the policy based on the 
ground that the assured did not make true and full answers in the application as 
to the health, habits or occupation whenever it shall appear that the agent of the 
company knew, or might have ascertained with reasonable diligence, the true con- 
dition of the applicant’s health. * * *” 

[3] In the case of Williams v. Unity Industrial Life Insurance Company, 14 
La. App. 680, 130 So. 561, this court rejected the defense of fraud and misre- 
presentation as to the insured’s health, where it was shown that the agent had 
ample opportunity of observing the state of health of the insured, and where 
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the policy was issued without a medical examination, invoking the provisions of 
the act of 1908. We conclude that this defense is likewise without merit. 

Taking up the final defense, we observe that the policy was issued on October 
14, 1929; that the deceased died on February 27, 1930, and therefore the policy had 
been in force and effect less than six months. The policy on its face provides that 
one-half of the benefit shall be paid in the event of death within six months after 
the date of the policy. Therefore only one-half the face value of the policy is due 
claimant. 

For the reasons assigned the judgment appealed from is affirmed.. 

Affirmed. 


KENNEDY v. MUTUAL LIFE INS. CO. OF BALTIMORE. No. 49. 


Court of Appeals of Maryland. April 8, 1932. 
159 Atlantic Reporter 780. 
4. INSURANCE. 


Where action on policy was barred by limitations over half century, directed 
verdict for insurer held proper; there being no evidence tending to prove claim 
agent’s authority to waive statute (Code Pub. Gen. Laws 1924, art. 57, § 1). 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

Appeal from Superior Court of Baltimore City; Duke Bond, Judge. 

Action by Margaret T. Kennedy, administratrix de bonis non of the estate 
of John J. Kennedy deceased, against the Mutual Life Insurance Company of 
Baltimore. From a judgment on a directed verdict for defendant, plaintiff appeals. 

Affirmed. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 

R. Conteé Rose and J. Morfit Mullen, both of Baltimore, for appellant. 

Arthur L. Jackson, of Baltimore, for appellee. 

Urner, J. 

The inquiry in this case, appealed from a judgment on a directed verdict for 
the defendant life insurance company, is whether the evidence is legally sufficient 
to admit of an inference that the company’s assistant claim agent had authority 
to bind it by a promise to pay a policy for $1,000 which had been barred by the 
statute of limitations. The policy was issued on April 27, 1872, and the death of 
the insured, John J. Kennedy, occurred on February 11, 1873. Fifty-seven years 
later the policy was found in a drawer of a bookcase formerly belonging to Mr. 
Kennedy but now in the possession of the plaintiff, who is the widow of his son, 
and who has brought this suit in the capacity of administratrix de bonis non of 
the deceased policy holder. 

It was testified by the plaintiff that a week or two after finding the policy 
she called, with her daughter, at the home office of the defendant company in 
Baltimore; that “they went in the entrance of the insurance building,” where “an 
official of some kind” looked at the policy and told her to “take it up to the 
Claim Department to Mr. Parr.” Her testimony then proceeded, so far as neces- 
sary to be quoted, as follows: 

“T went in the office and asked for Mr. Parr and Mr. Parr wasn’t there, 
and the young lady said, ‘Mr. Patten there, he will take care of you.’ 

“QO. Did she tell you who he was? A. She just said Mr. Patten—is the 
Assistant. * * * 


“Q. And then a gentleman came forward. Did he say he was Mr. Patten? 
A. Yes; he was sitting at his desk when I went in. I gave him the paper * * * 
just laid it down, and he took the name and number, and went back and got the 
card and came out and read it and said— * * * he read off the card ‘Accord- 
ing to the Providentia, of which he was a member at this time, this policy was 
lapsed in February, 1873.’ 

“Q. In when? A. March, 1873. 


Are you positive? A. Yes, Sir. I said, “The man died in February of 
1873 He said, ‘Oh that is different’ He said, ‘Then you were within the four 
weeks grace period according to the rules of the Insurance Company’; he said, 
‘The Company will be glad to pay this policy, it would be a big ad for them, 
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when you get the proof of death, which you know we have to have that—the 
proof of death, the doctor’s certificate and the cause of death.’” 

Mr. Patten said to her that “the next day he would get another man and 
go down in the vault and get the old records out of the policy; that one man 
could not go down there alone; they had to take two, and he would go down 
the next day and get them and that she should come down there and hear 
what was on the records * * * .” She “went down later and told them she had 
not had an opportunity to look up the records Mr. Patten wanted—the proofs he 
wanted, because she was employed and that the occasion of this second visit to 
the office of the Mutual Life Insurance Company of Baltimore may have been 
two weeks after the first visit. * * * On the second occasion she saw Mr. 
Patten, whom she had seen on her first visit.” She told him that she had not 
had “time to get the necessary proofs that he wanted, or to hunt them up; and 
he said, there is plenty of time, there is no hurry, just take your time and when 
you get them come in again.” “He did not at that time say anything about 
any other records.” 

About two weeks later the plaintiff again visited the insurance company’s 
office. “This was the third time,” she said, and, after being informed by Mr. 
Patten that the matter was “out of his hands” and had been “transferred to 
Mr. Parr,” she had a conversation with the latter which she thus narrated: 

“He said that it was lapsed in March, but could have lapsed sooner and 
they not get a record of it in time to make a note of it before March. I said, 
Well that was very strange, I thought insurance companies were more accurate 
than that. Then he said how could I prove that this was the same John Kennedy, 
that there were hundreds of Kennedys—John Kennedys. I said, there may be 
now but there wasn’t then. He said that their attorney said I had no claim 
whatever. 

“Q. That was his answer to you? A. Yes. He said, ‘I have no proof— 
he had no proof that it was paid up to date.’ I said, ‘You haven’t any proof 
it wasn’t paid up to date; you have proof it was lapsed four weeks after he 
died.’ ” 

The daughter of the plaintiff, who accompanied her when she first visited 
the insurance company’s office, corroborated the mother’s testimony as to the 
details of the interview with Mr. Patten on that occasion. 

A letter to the insurance company from the plaintiff’s attorney, asking that 
he be supplied with forms of proof of death under the policy, was answered by 
the company’s vice president, who stated in his letter: “We presume it to be a 
policy issued by the Old Providentia. It seems rather late to make a death 
claim after almost sixty years have elapsed since the supposed death. As this 
company recognizes no liability thereon, we cannot submit any forms for proof 
of claim.” 

One of the provisions of the policy was that, “if a contract be made by the 
assured with the Providentia Society of which he is a member, as to weekly 
payment is not regularly and promptly met, in accordance with the constitution 
and by-laws of the Providentia that then this policy shall be null and void.” 
There is no evidence in the record as to the terms of the relationship between 
the Mutual Insurance Company of Baltimore by which the policy was issued, and 
the Providentia Society. The record shows that in 1873 there. was administration 
on the estate of the insured, to whose “lega! representatives” the policy was pay- 
able. 

This suit belongs to a class of actions as to which it is provided by statute 
that they shall be commenced within three years from the time when the cause 
of action accrued. Code, art. 57, § 1. The claim now sued on had been subject 
to the bar of the statute for more than half a century when the plaintiff found 
the policy and presented it to the insurer for payment. During the same period 
the policy had been entered on the records of the insurance company as “lapsed.” 
The declarations attributed to the assistant claim agent indicate that the question 
as to the lapsing of the policy was to be further investigated. But he is said to 
have made the unqualified statement that the company would pay the policy, and 
it is to be determined whether he sufficiently appears to have had authority to bind 
the company by such an acknowledgment of existing liability. If he had such 
power, it must be inferred solely from the fact that he was an assistant claim 
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agent serving at the insurer’s home office; there being no proof as to the actual 
extent of his authority. Upon the assumption that he had the full capacity of a 
claim agent to deal with matters to which that official could not give his personal 
attention, the question would remain as to whether the claim agent’s power 
should be presumed to be adequate for the removal of a statutory limitations bar 
which the company was entitled to plead. 

[1-3[ There are numerous cases in which the powers of agents to waive policy 
provisions as to the time of suit have been considered. Notations of such cases 
are contained in 2 Couch on Insurance, p. 1775, § 554; 63 L. R. A. 204; 47 L. R. 
A. 709; and 48 L. R. A. (N. S.) 912. When the binding effect of stich a waiver, 
as made by a competent representative of the insurer, is recognized, it is usually 
upon the ground of estoppel resulting from some act or declaration of the agent 
which induced the claimant to delay his suit beyond the period limited in the 
policy. But considerations sufficient to support the theory of waiver as affecting 
limitations embodied in the contract of insurance may not apply with equal force 
to the question of authority to suspend the bar of limitations imposed by statute. 
That defense arises independently of the policy agreement, which is the specific 
subject of the agency. As a corporation can act only through its officers and 
agents, a waiver of the statute may be effectively accomplished through its duly 
authorized representatives. But the existence of such authority is ordinarily a 
subject of proof rather than of presumption. Its possession by a claim agent 
or his assistant is not necessarily inferable merely from that designation of his 
position. In Washington Savings Bank v. Butchers’, etc., Bank, 107 Mo. 133, 17 
S. W. 644, 28 Am. St. Rep. 405, and Wells, Fargo & Co. v. Enright, 127 Cai. 
669, 60 P. 439, 49 L. R. A. 647, corporations were held bound by waiver of 
statutory limitations by their presidents to whose control the corporate affairs 
had been committed. 

It was said in Busby v. North America Life Ins. Co., 40 Md. 584, 17 Am. 
Rep. 634, and repeated in Crook v. New York Life Ins. Co., 112 Md. 268, 277, 
75 A. 388: “The principle seems to be well settled, that where the authority of the 
agent does not extend to making a new contract of insurance, he cannot waive 
a forfeiture and revive a contract that has expired.” 

This court, in Brager v. Levy, 122 Md. 554, 562, 90 A. 102, 105, answering 
the contention that “the existence of an agency and the extent of the agent’s 
powers are questions of fact for the jury,” said that such “is the general rule 
where the authority of the agent is not conferred upon him by a written instru- 
ment. * * * But these facts, like all other facts, must be shown by competent 
evidence, and the burden is on him who assumes the affirmative to produce 
evidence from which the existence of an agent’s power or authority to do a 
particular act may be properly inferred.” 

[4] The claim involved in this suit is not such as would customarily arise 
in the course of a claim agent’s experience. It presented an extraordinary problem, 
for the solution of which the powers incident to the performance of his usual 
duties could not, in our judgment, be properly assumed to be adequate. There 
being no evidence tending to prove such authority, we concur in the ruling of the 
trial court to that effect. 

[5] It is suggested in the appellant’s brief that the letter of the defendant’s 
vice president, from which we have quoted, is susceptible of being construed as a 
recognition of the claim and as a denial of liability only on the ground of 
limitations, which would, it is argued, be sufficient to raise the bar of the statute 
upon the principle of the decisions in Oliver v. Gray, 1 Har. & G. 204, 217, 218, 
and Knight v. Knight, 155 Mo. 243, 249, 141 A. 706. But we are unable to inter- 
pret the letter in accordance with that theory. 

Judgment affirmed, with costs. 


JOHNSON v. MISSOURI INS. CO. No. 21702. 


St. Louis Court of Appeals. Missouri. March 8, 1932. 
46 Southwestern Reporter (2d) 959. 
4. INSURANCE. 


Hospital records and death certificate showing insured died of tubercular men- 
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ingitis, contradicted by parol evidence, held not conclusive on cause of insured’s 
death, as respects requested peremptory instruction. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from St. Louis Circuit Court; O’Neill Ryan, Judge. 

“Not to be officially published.” 

Action by Walter Johnson against the Missouri Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Jones, Hocker, Sullivan & Angert and Warren F. Drescher, Jr., all of St. 
Louis, for appellant. 

John P. Griffin, of St. Louis, for respondent. 

BENNICK, C. 

This is an action upon a policy of insurance issued by defendant, Missouri 
Insurance Company, on November 28, 1927, and insuring the life of Willie John- 
son for the sum of $250. The beneficiary named in the policy was Ethel Johnson, 
a sister of the insured; and plaintiff, Walter Johnson, who is also a brother, sues 
as assignee of all the former’s right, title and interest in and to the policy. 

The case originated in a justice’s court in the city of St. Louis, wherein plain- 
tiff prevailed on a trial to the justice alone. Thereupon an appeal was taken by 
defendant to the circuit court of the city of St. Louis, where plaintiff again pre- 
vailed, a verdict being returned by the jury in his favor, and against defendant, in 
the aggregate amount of $282.13, which included the principal sum due on the policy, 
together with interest thereon. Judgment was rendered accordingly; and, follow- 
ing the overruling of its motion for a new trial, defendant has duly appealed the 
case to this court. 

Though full and complete pleadings were filed by both parties in the justice’s 
court, an extended reference to their contents will be unnecessary. Suffice it to 
say that defendant admitted the issuance of the policy upon the terms heretofore 
mentioned, the payment of premiums thereon, the death of the insured on January 
21, 1928, and the making of due proof of death, but resisted payment on the theory 
that death came from a cause and within a time that rendered the policy void, and 
discharged the company from all liability save for the refund of the premiums paid 
thereon. 

The following is the provision of the policy upon which defendant relies: 
“The applicant must be alive and in sound health and free from any injury when 
this policy is delivered in person, and no liability is assumed by the Company for 
any accident occurring or illness contracted prior to the date of the actual delivery 
of this policy, and if disability or death of the insured results from any forms of 
Tuberculosis, Chronic Bronchitis, Cancer, Paralysis, Rheumatism, or any disease 
of the Heart, Liver, or Kidneys within one year from date of this policy, the policy 
shall become void, and the Company will be liable only for the refund of the 
premiums paid hereon.” 

For his case in chief, plaintiff introduced the policy of insurance, and rested; 
and defendant concedes in its brief that he thereby made a prima facie case, and 
that the burden was thereupon cast upon it to show that it was nevertheless not 
liable for the payment of the death benefit, in view of the above provision of the 
policy. 

Defendant’s evidence tended to show that the insured entered City Hospital 
No. 2, of the city of St. Louis, on January 15, 1928, and that he died therein on 
January 21st of tubercular meningitis. Such cause of death appeared both from 
the hospital records and from the certificate of death which was prepared and 
certified to by Dr. L. B. Howell, a physician on the staff of the hospital. 

It is thus to be observed that defendant was striving to bring the case within 
the above exception to the policy by showing that the death of the insured resulted 
from a form of tuberculosis; and whether it did so result was the only matter at 
issue between the parties, since it was admitted that the insured died within one 
year from the date of the issuance of the policy, and that all premiums which had 
been paid thereon had been refunded by the company. 


For its expert witness, defendant used Dr. Frank E. Murphy, whose testimony 
was that tubercular meningitis is an inflammation of the covering of the brain, 
caused by tubercular bacilli which reach the brain through the blood stream, and 
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that the disease is a form of tuberculosis. However, on cross-examination, the 
doctor admitted that meningitis as such is a very serious disease which brings 
about death in a very short period of time; that tuberculosis as a definite disease 
usually commits its ravages by a much slower process; and that, if it should be 
assumed that the insured was a strong, able-bodied man, who worked every day, 
and was ill for only eight or ten days, he would say that the cause of his death was 
meningitis. 

In rebuttal, plaintiff put Dr. Howell upon the stand, who, it will be recalled, 
had prepared the certificate of death in which the cause of death was given as 
tubercular meningitis. The doctor testified that following the death of the in- 
sured he had made an examination to determine the cause thereof, and that at that 
time he reached the conclusion that the cause was tubercular meningitis. How- 
ever, he stated further that he had only guessed at the diagnosis: that to have 
been definite about the matter, it would have been necessary for him to have tested 
the spinal fluid; that no such test was made; that there were no other symptoms of 
tuberculosis to be observed about the body; and that, having meanwhile read stand- 
ard books on the disease, he had finally reached the conclusion that the meningitis 
which caused the death of the insured was not tubercular in its origin. 

Both plaintiff and his wife testified that the insured was sick for only eight 
or ten days before his death, that up until his fatal illness began he had been steadily 
employed in cleaning coaches for the Pullman Company, and that before that time 
they had never heard him complain about being sick. 

There is really but one point for our review, and that is the question of 
whether defendant’s requested peremptory instruction should have been given at 
the close of the entire case. In support of the point, it argues that its own proof 
in derogation of plaintiff’s prima facie case consisted of documentary evidence, 
which must be regarded as having stood uncontradicated, in that lay evidence in 
respect to health cannot be permitted to contradict medical evidence of an opposite 
effect; and that, inasmuch as the uncontradicted evidence showed that the death of 
the insured resulted within one year after the issuance of the policy from a form 
of tuberculosis, and that all premiums paid on the policy had been refunded to 
plaintiff, there was no issue of fact for submission to the jury, and it was there- 
fore error to have refused to direct a verdict for the defendant. 

[1] There is, indeed, an exception to the rule that a prima facie case once made 
can never be destroyed, and it arises where the evidence in rebuttal to plaintiff’s case 
is in writing, or is a matter of record, and stands undisputed and conclusive upon 
the matters recited therein. In such instances, it is within the province of the trial 
court to declare the legal effect of such writing or record, and to hold as a matter 
of law, that the plaintiff is not entitled to recover, notwithstanding the prima facie 
case which had previously been made by his own evidence. E. R. Darlington 
Lumber Co. v. Missouri Pacific Railroad Co., 243 Mo. 224, 147 S. W. 1052; Shaw 
v. American Insurance Union (Mo. App.) 33 S.W.(2d) 1052. 

However, this is not a case which falls within the purview of the above excep- 
tion, for neither was defendant’s documentary evidence undisputed, nor was it in 
anywise conclusive upon the question of what caused the death of the insured. 


[2] Certainly the fact that he died of a form of tuberculosis, though shown 
by the hospital records and the certificate of death, was put in controversy most 
pointedly by the testimony of Dr. Howell himself, the very physician who had 
prepared the death certificate. Nor was that all there was to be had in aid of 
plaintiff’s case, for it will be recalled that Dr. Murphy, who was defendant’s own 
witness, testified on cross-examination, upon the assumption that the insured was 
strong and able-bodied, and had worked every day until ten days before his death, 
that in his opinion he died from meningitis proper, rather than from any form 
of tuberculosis. Of course, the assumption of fact upon which the doctor’s expert 
opinion was made to rest came from the lips of plaintiff and his wife; but, dis- 
regarding the fact that such evidence was not objected to, the rule in this state, 
however it may be elsewhere, is that testimony of lay witnesses in regard to the 
health of the insured at a given time is not without its evidentiary value, even 
though it may be contradictory of expert medical testimony in the case. Bruck v. 
John Hancock Mutual Life Insurance Co., 194 Mo. App. 529, 185 S. W. 753; Rem- 
fry v. Mutual Life Insurance Co. (Mo. App.) 196 S. W. 775; Scott v. National 
Life & Accident Insurance Co. (Mo. App.) 281 S. W. 67; Shaw v. American In- 
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surance Union, supra; Haney v. Security Benefit Association (Mo. App.) 34 
S.W.(2d) 1046. 

[3] Nor, as we have said above, were the hospital records and death certifi- 
cate to be at all regarded as invested with conclusive force and effect so far as 
concerned the truth of the matters shown therein. Arguments are frequently made 
which indicate a belief that documentary evidence, whatever the character of the 
writing may be, supersedes and overcomes parol evidence to a contrary effect, and 
leaves no issue of fact for the jury to determine. However, such is not the case. 
3efore a writing may be said to be conclusive in respect to the truth of what it 
contains, it must be an instrument or record having legal efficacy, and the person 
to be bound thereby must be a party to it, or else must have vouched for, or be 
estopped to deny, its truth. As between written and oral evidence, the only parti- 
cular value which the former has over the latter lies in the weight to be accorded 
it, the former being usually regarded as the more reliable in view of the frailties of 
human memory; but such distinction does not serve in any manner to affect the 
question of its conclusiveness, since the one is as much the product of a human 
agency as the other. After all, unless the case is the unusual one which happens to 
fit the test announced above, it will be for the jury to weigh the one as against the 
other, and to determine from all the facts and circumstances which of the two 
is the more worthy of belief. 

[4] In this particular instance we may concede that the records relied upon by 
defendant were ones which were required by law to be made or kept, and that they 
were prima facie proof of what they purported to recite. But their legal effect ex- 
tended no further than that, and quite properly so, for even an official record is not 
necessary infallible. Indeed, the reason for denying a conclusive effect to a writing 
is never to be better demonstrated than here, where Dr. Howell, upon mature de- 
liberation, changed his diagnosis in a most material respect, and admitted that 
the entries in the hospital records and death certificate had been based purely upon 
speculation and guesswork. So we say that the truth of defendant’s documentary 
evidence, disclosing that the insured had died from tubercular meningitis, was only 
to be weighed in the balance along with all the other evidence, in view of which it 
follows that the requested peremptory instruction was properly refused. Levels v. 
St. Louis & H. Ry. Co., 196 Mo. 606, 622, S. W. 275; Shaw v. American Insur. 
ance Union, supra; 22 C. J. 969. 

What we have said is equally dispositive of all claim of error in regard to the 
admission of evidence, or the submission of the case to the jury by plaintiff’s in- 
struction No. 1. 

The judgment rendered by the circuit court should therefore be affirmed; and 
the commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


NASTAV v. MISSOURI MUT. ASS’N. No. 4907. 
Springfield Court of Appeals. Missouri. Feb. 4, 1932. 
Rehearing Denied March 11, 1932. 
47 Southwestern Reporter (2d) 166. 
1. INSURANCE. : : ; aa 
When application for insurance policy, and articles of association are set out 
in certificate or made part thereof by proper reference, they form part of contract. 
(For other cases, see Insurance, Dec. Dig. § 151[1].) 
2. INSURANCE. oe 
Articles of association and by-laws of insurance company cover all provisions 
of insurance contract not provided for in application and certificate. 
(For other cases, see Insurance, Dec. Dig. § 152[1].) 
3. INSURANCE. 2 . . wil 
In case of conflict between provisions in articles of association and by-laws 
of insurance company and those of policy, latter prevail. 
(For other cases, see Insurance, Dec. Dig. § 152[1].) 
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4. INSURANCE. 

Assessment life insurance contracts held analogous to level premium contracts, 
and hence liability was required to be measured by law applicable to level premium 
contracts (Rev. St. 1929, § 5745). 

Since the certificates or policies sued on issued by the assessment 
company, when read together with the application, provided absolutely the 
amount to be paid the named beneficiary on the death of the insured, and 
that the insured should pay a specified yearly amount—for two of the 
policies as long as he should live, and for the third policy a different fixed 
yearly amount until insured reached 80, when all payments should cease— 
such policies or contracts were the same as level premium contracts; it 
being immaterial whether such payments were called assessments or 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

5. INSURANCE. 

Assessment life insurance company held bound by contracts on level premium 
plan, since their execution was not directly prohibited (Rev. St. 1929, § 5745). 

Such company was bound by its contracts executed on the old line or 
level premium plan, although the statute governing such companies (Rev. 

St. 1929, § 5745) does not provide that assessment companies may also 

issue policies on the level premium plan, since such statute does not 

directly prohibit the execution of such policies. 

(For other cases, see Insurance, Dec. Dig. § 57[3].) 

6. INSURANCE. 

Whether insured, when applying for policies, was afflicted with anemia, partly 
causing his death, preventing recovery, held for jury (Rev. St. 1929, § 5782). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Greene County; Warren L. White, Judge. 

“Not to be officially published.” 


Action by George Nastav against the Missouri Mutual Association. From 
the judgment for plaintiff, defendant appeals. 


Reversed and remanded. 

Page & Kinder and Harry Neale, all of Springfield, for appellant 
Williams, Henson & Stone, of Springfield, for respondent. 

Cox, P: J. 


Action upon three insurance policies issued by defendant. The petition was 
in three counts, G6ne upon each policy. On trial by jury, plaintiff recovered on 
each count, and defendant appealed. 

Defendant is incorporated under the laws of Missouri as a life insurance 
company upon the assessment plan. Plaintiff tried his case upon the theory 
that these policies made defendant liable as an old line or level premium insurance 
company. Defendant contended that these policies were in line with its charter 
and by-laws as an assessment insurance company, and then pleaded certain defenses 
that would not be available to an old line company. The merits of this appeal 
rest almost solely on the question as to the character of the policies involved and 
whether liability shall be measured by the law applicable to old line or assessment 
companies. 

[1-3] It is conceded that, generally, the policy or certificate, by-laws and 
application and the articles of association of the company determine the plan 
of insurance. We think it may be further conceded without a citation of authori- 
ties that, when the application for insurance, the policy, and articles of association 
are set out in the certificate or made a part thereof by proper reference, they 
form a part of the contract of insurance. We may add further that the articles 
of association and the by-laws are general provisions that cover all provisions 
of the contract of insurance in each case not specifically provided for in the 
application of the insured and the certificate issued thereon, and, should there be 
any conflict, the application and the certificate or policy must prevail and the 
rights of the parties be determined thereunder. 

The application and certificate described in each of the first and second counts 
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of the petition were identical, and we shall consider them together. The essential 
part of each of these certificates is as follows: 

“It is hereby certified, that the Missouri Mutual Association of Springfield, 
Mo., in consideration of the application of John Nastav, whose address is Kansas 
City, state of Kansas, to the Missouri Mutual Association, which application, 
together with the Articles of Agreement and By-Laws of this association, shall 
be taken and construed as a part of this Certificate, within ninety days after 
receipt at the Home Office, in Springfield, Missouri, of satisfatcory proof of the 
death or disability of said applicant, will pay, on conditions hereinafter named 
or in case of disability to applicant (in case of death) to George Nastav. * * * 
Should the death of the applicant occur within the first 30 days after the date of 
delivery and acceptance of this certificate, the sum of Four Hundred Dollars 
($400.00) ; the value of this Certificate thereafter to be of the maximum amount 
Five Hundred Dollars ($500.00) at the expiration of Thirty (30) days from the 
date of the delivery thereof, upon the condition however, that prompt and full 
payment by the Certificate holder shall be made to the Missouri Mutual Asso- 
ciation at its office in Springfield, Missouri, of any and all assessments that may 
become due thereon pursuant to the provisions of the application for this Certificate 
and the By-Laws of this Association, and provided further, that the holder of this 
Certificate shall have fully complied in all respects with the conditions and 
agreements contained in application thereof, and in this Certificate, and in the 
By-Laws and Articles of Agreement of the Missouri Mutual Association.” 

It will be observed that the certificate recites that it is issued “In considera- 
tion of the application of John Nastav.” It stated the amount to be paid upon the 
death of the insured, and makes George Nastav beneficiary. There is also a 
provision that, if George Nastav should not be living at the date of the death of 
the insured, the amount of the policy should be paid for the benefit of the heirs 
of the insured, but, since George Nastav survived the insured, this latter clause 
becomes ineffective. The certificate being based on the application of the insured, 
and not itself stating the amount of the assessments to be paid nor the manner 
of paying them, we are referred to the application to determine those questions 
if they are provided therein, and, if not so provided, we should look to the 
articles of association and the by-laws for those provisions. 

The application contains the following provisions as to assessments: “The 
assessments due and payable by me until I have attained the age of 80 years 
shall be payable in annual installments of $10.20 and no amount greater than 
this shall be payable by me on any annual assessment.” 


[4] When this application was signed and the certificate issued upon it, the 
insured was 39 years of age. His life expectancy at that time was about 29 
years, so that he would be expected to be dead 12 years before he reached the 
age of 80. If, perchance, he should live beyond 80 years, his assessments could 
not be increased. Taking this in connection with the fact shown in the portion 
of the application just quoted, which provides that the annual assessment should 
be $10.20, when it is all read together means that he was to pay $10.20 per year 
as long as he should live, and under no circumstances should he be required to 
pay more than that sum. The certificate as well as the application specifies the 
amount to be paid when the certificate should become payable. The amount the 
insured agreed to pay was fixed at $10.20 per year, and that was to continue 
at that amount during his life. Neither the amount to be paid as assessments 
(or premiums) nor the amount to be paid to the beneficiary on the death of the 
insured were to be in any way affected by the number of deaths of certificate 
holders of his class. This contract, as we construe it, is exactly the same as an 
old line insurance contract by which it is agreed that, if a yearly premium of 
$10.20 were paid during the life of the insured, the insurance company would at 
the death of the insured pay to the designated beneficiary the sum of $500, and 
the plaintiff was entitled to recover, if at all, on that theory. Elliott v. Safetv 
Fund Life Ass’n, 76 Mo. App. 562; Jacobs v. Life Ass’n. 146 Mo. 523. 48 S. W. 
462; Williams v. Insurance Co., 189 Mo. 70, 87 S. W. 499: Lee v. Missouri 
State Life Ins. Co., 303 Mo. 492, 500, 261 S. W. 83; Andrus v. Accident Associa- 
tion. 283 Mo. 442, 449, 223 S. W. 70, 13 A. L. R. 779. 

[5] While the statute, section 5745, Rev. St. 1929. dees not provide that 
insurance companies doing business on the assessment plan may also issue certifi- 
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cates or policies on the old line or level premium plan, yet it does not directly 
forbid the execution of such a contract, and, if an assessment company does 
issue a policy that is the same, in effect, as an old line insurance policy, it will 
be bound by it. 

As to the certificate described in the third count of the petition, we find 
the general provisions therein are very similar to those above set out as applying 
to the certificates described in the first and second counts of the petition. The 
provision in the application as to payment of assessments is as follows: “The 
assessment due and payable by me shall begin at $1.28 and shall increase at the 
rate of 6 cents per month for nine months when it reaches the maximum assess- 
ment of $1.82 and no amount greater than this shall be payable by me on any 
assessment.” There is also a provision that all assessments shall cease when 
the insured reaches the age of 80 years. 

On all these policies the insured paid at the time the policy was issued the 
amount which the application provided should be paid for the first year. At the 
end of the first year on November 2, 1928, he paid the amount that would be 
due for the second year, and on that date the defendant issued to him a receipt 
as follows: 

“Missouri Mutual 
“*As Firm as the Rocks of the Ozarks.’ 
“Annual Pay Receipt “November 2, 1928 

“Received of John Nastav $38.60 being the amount of 12 months assessments 
between the dates of November 2, 1928 and November 2. 1929. No further 
assessment will be levied on Certificate No. B-11, BC-11, A-8953, between the 
above mentioned dates. 

“Missouri Mutual, 
“By Pheba Fulton, Sec’y.” 

Notice of assessments due were sent insured at the end of the first year, 
and these provided that “if paid on or before November 2, 1928, will continue this 
certificate in force until November 2, 1929.” 

Taking the applications signed by the insured, the certificate issued by the 
defendant, the manner of payment of assessments and receipts issued for them 
show clearly that both the insured and the company agreed and understood that 
a fixed amount was to be paid each year, and, that being true, it is immaterial 
whether we call these payments assessments or premiums. 

It is our opinion that the defendant’s liability upon. all these certificates of 
insurance is to be determined under the law applicable to old line or level premium 
insurance companies. 

[6] Defendant on the day of the trial tendered into court for the benefit of 
the plaintiff the amount of premiums that had been paid on all these certificates. 
During the trial, the defendant undertook to show that the applicant had made 
false statements in his application for these certificates or insurance policies, and 
the evidence offered by defendant tended to prove that allegation of their answer, 
and we think without reciting the evidence that there was sufficient evidence to 
take that question to the jury. One of the things stated in the application in 
answer to a certain question which asked if the applicant had any of certain 
named diseases, and closed with this statement “and anv other defect or ailment, 
to which the applicant answered ‘No.’” The evidence offered by defendant tended 
to show that the applicant did have anemia at the time he made the application, 
and that anemia was one of the causes of his death. At the close of the evidence, 
when the issues were to be submitted to the jury, the plaintiff asked, and the 
court gave, the following instruction: “You are instructed that defendant is 
barred from defending this suit on the ground that the insured or some one 
for him made false statements or misrepresentations in the application as to 
the health or physical condition of the insured. John Nastav, and you will dis- 
regard all the evidence on that issue.” The defendant asked, and the court refused, 
the following instruction: “The court instructs the jury that if you find from the 
evidence that John Nastav, the insured, was at the time the certificates of insurance 
were issued on his life afflicted with pernicious anemia or any other ailment or 
that he died with pernicious anemia or any other ailment which he may have 
had at the time of the issuance of said certificates of insurance, you will find the 
issues for the defendant.” It will be seen by the court’s action in this regard 
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that the court was of the opinion that the defense of false representations 
in the application for the insurance was not open to defendant. We have a 
statute, section 6782, Rev. St. 1929, which provides that a misrepresentation in 
an application for insurance shall not be deemed material. unless it was in 
relation to some fact which may have resulted in the death of the insured, but 
in this case our view of the evidence is that it was sufficient to take to the jury 
the question whether the insured was, when he made the application, afflicted 
with anemia, and that anemia was one of the causes of his death. That being 
true, it is our opinion that the court erred in not submitting that question to the 
jury. 

On the other issues under the evidence we think the instructions given were 
sufficient, and we find no reversible error therein. 

The judgment will be reversed, and the cause remanded. 

Bailey and Smith, JJ., concur. 

On Motion for Rehearing. 
Cox, P. J: 


On motion for rehearing, respondent insists that the evidence shows that the 
full amount of premiums paid by the insured was not deposited with the clerk of 
the circuit court before the trial began, and for that reason defendant was not 
entitled to make the defense of false representations in securing the policies. 

[7] Before the trial began, counsel for defendant stated, “I would like for 
the record to show the amount of money which has been paid on both these 
policies has been tendered in court.” Counsel for plaintiff then said, “We object 
to that. This case has been pending here for several months. They filed one 
answer and filed this amended answer just recently and nowhere is there any 
tender or suggestion of tender made.” The court, then, before the trial proceeded, 
allowed defendant to show that $80.52 had been deposited by defendant with the 
clerk as a tender back of the premiums or assessments received by it on these 
policies. This deposit was made the day before the trial began. Plaintiff offered 
evidence to show that counsel for plaintiff was not advised of the deposit at or 
before it was made, and that no deposit to cover accrued costs had been made. 
Plaintiff also offered dates of filing of petition and answers. The trial then 
proceeded. 

During the trial, the defendant offered evidence in an effort to show that 
certain representations made by the insured were false. This evidence went in 
without objection, and nowhere was any objection made to the amount of the 
deposit or any claim made that the amount was not sufficient. The objection that 
the full amount paid had been tendered back was not raised during the trial, and 
is first mentioned in respondent’s printed statement of the case in this court. 
We think the objection comes too late. 

Motion for rehearing overruled. 


KLINKHARDT et al. v. CRESCENT INS. CO. No. 5019. 
Springfield Court of Appeals. Missouri. March 7, 1932. 


47 Southwestern Reporter (2d) 210. 

2. INSURANCE. 

Life policy runs from date of delivery and not from date of policy, where 
delivery was held up until full payment of first year’s premium. 

(For other cases, see Insurance, Dec. Dig. § 175.) 
3. INSURANCE. a2 

Evidence as to whether life policy had lapsed for failure to pay first year’s 
or to tender second year’s premium in time held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 
4. INSURANCE. e 4 

Where tender of second year’s premium on life policy is wrongfully refused, 
policy remains in force. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Pemiscot County; John E. Duncan, Judge. 

“Not to be officially published.” . : 

Action by George Klinkhardt, guardian for James Klinkhardt, Anna Klink- 
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hardt, and George Klinkhardt, minors, and James Hastings, against the Crescent 
Insurance Company. From judgment for plaintiffs, defendant appeals. 

Affirmed. 

T. R. R. Ely, of Kennett, for appellant. 

S. V. Medling and Sam J. Corbett, both of Caruthersville, for respondents. 

Battery, J. 

This is a suit on a life insurance policy issued by defendant to Fannie Hast- 
ings, deceased, by which defendant agreed to pay the beneficiaries therein named, 
plaintiff’s herein, the sum of $1,000 in the event of the insured’s death while the 
policy was in force. The insured, Fannie Hastings, died May 16, 1930. Defendant 
refused payment on the ground that the policy had lapsed on the 12th day of May, 
1930. Plaintiffs thereupon brought this suit to recover on the policy. The trial 
in the circuit court resulted in a verdict and judgment for plaintiffs, from which 
defendants have appealed. 

The petition is conventional, alleging due performance of all the require- 
ments and conditions of the contract of insurance on the part of insured and de- 
fendant’s refusal to pay. The answer set up as a defense that the policy had 
lapsed at the date of the insured’s death; that insured could not furnish a certifi- 
cate of good health and was not entitled to have the policy reinstated; and that 
the first year’s premium had not been paid in full. 

Error is assigned in overruling defendant’s demurrer to the evidence offered at 
the close of the whole case. Certain facts stand undisputed. The policy was on the 
stipulated premium plan and was duly issued and dated the 10th day of April, 1929, 
but was not delivered until about two weeks thereafter, or when the premium was 
paid in full. The premium having been paid for one year, the policy, on its face, 
was in full force and effect until 12 noon, May 11, 1930, being for one year plus 
31 days’ grace. By reason of the fact that the 11th day of May, 1930, fell upon a 
Sunday, it is claimed the expiration date was 12 noon May 12th, unless the delivery 
date governs, which, if true, would continue the policy for one year and 31 days 
from the date of delivery. 

The decisive issue in the trial of the case resolved itself about the evidence 
relative to a tender of the second year’s premium, which plaintiff’s assert was made 
before the expiration date of the policy, and which tender of premium was, accord- 
ing to plaintiffs evidence, refused by defendant on the false ground that there was 
still a part of the first year’s premium due and unpaid. Plaintiffs’ evidence on this 
phase of the case is substantially as follows: George Klinkhardt testified that Mrs. 
Hastings, the insured, was his first wife and that they had three children, the 
plaintiffs herein; that on the 5th day of May, 1930, he had the policy of insurance 
here involved in his possession; that he was advised to send the second year’s 
premium to the company “right away”; that he then sent the policy to his sister 
Mrs. Clement, at Maplewood, Mo., and instructed her to pay the premium; that on 
Friday, the 9th day of May, he got a letter back from her stating that the insur- 
ance company would not accept the payment of the premium on the policy for 
the second year because it had lapsed the first year; that “they claimed a balance 
due on the first year premium of Six Dollars and some cents. I got the policy 
back from her on the 9th of May, 1930. After I got the policy back I got a 
letter from the insurance company.” The letter referred to is as follows: 

“May 12th, 1930. 
“Fannie Hasting, 
“co George Klinkhardt, 
“Caruthersville, Mo. 
“Dear Madam: Re: Policy No. 14523-4, issued April 10, 1929. 

“We have had a ’phone call today from Mrs. Wm. Clement stating that she 
was a relative of yours and that she was speaking in your behalf toward the re- 
instatement of the above policy. 


“As there has been $12.50 paid toward the first year’s premium on this policy, 
there remains an unpaid balance of $6.70 which your relative states she wall pay 
and that she also desires to reinstate the policy on the quarterly premium basis 
from then on. 

“As the first Year’s premium was not paid in full, the policy was not in 
benefit since December 3rd, 1929, which is the limit of time carried by the $12.50 
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paid on the policy. If you are at this time in good health and will complete the 
enclosed application and return to us, we will be pleased to give the matter of re- 
instating this policy our consideration. Mrs. Clement advises that we are to get in 
touch with her in the event reinstatement of this policy is approved. 

“We enclose, for your convenience, self-addressed, stamped envelope. 

“Yours very truly, 
“Crescent Insurance Company.” 

Mrs. Clements, to whom the policy had been sent by her brother, was an im- 
portant witness, and we set forth part of her testimony in full. It was as follows: 

“Q. Now, on or about May 12, 1930, did you call by telephone the office of the 
Crescent Insurance Company, St. Louis, Missouri? A. I called them, but I could 
not give any date, but I didn’t think it was that late. 

“Q. You made inquiry about a certain insurance policy, did you? A. Yes, sir. 

“Q. What policy was that? A. Mrs. Fannie Hasting’s policy. 

“Q. Did you have the policy in your possession at that time? A. Yes, sir. 

“Q. You did come into possession of the policy? A. Well, this policy was sent 
to me. 

“Q. By whom? A. By George Klinkhardt, and didn’t say anything, whether 
there was anything due to be paid on it; just said that he could not pay it and 
would I do that. Of course, they could not pay it and he said I could probably pay 
it and it was really hard for me to do it. * * * 

“Q. Following that you called the office by telephone? A. Yes, sir. 

“Q. Now, can you repeat your conversation with the office by telephone on the 
subject? A. Well, I don’t know if I can repeat it just word for word but I could 
give you the substance of the conversation. 

“Q. All right. A. I asked them did they hold the policy like that, and they 
did; and I told them I had this policy here and could that policy be made into a 
quarterly or semiannual, and they said they could, but there still was something to 
pay which I knew nothing about. He said she would have to show she was in good 
health and all. ; 

“QO. Did you ask if the policy could be re-instated? A. No, why the policy 
was not expired then, why should I? 

“Q. What was the date on the policy? A. I don’t recall the date, but I would 
not have thought of asking. 

“Q. Do you recall the date on the policy? A. I don’t recall the date. 

“Q. You don’t recall the date you telephoned? A. No. 

“Q. What did the gentleman at the office tell you in regard to reinstatement of 
the policy? A. He said it could be reinstated, but there was something due on the 
old one which I was not aware of. * * * 

“Q. About when did you receive that policy from George Klinkhardt? A. 
That is the hardest thing, and that is the vital thing, I can’t give any date for that, 
but I guess it to be—it could have been the very.early part of May or the latter 
part of April; it was along that time, as near as I can remember. 

“Q. What did Klinkhardt ask you to do when he sent you this policy? A. 
Well, he asked me could I pay it. 

“Q. Could you pay it? A. Could I pay it, and asked whether—you see could I 
pay it, which I would have actually done, but when I found out there was still 
something to be paid on the old policy that is what stopped the payment on it. 

“Q. From whom did you learn there was something due on the first premium? 
A. From the agent over the phone, I should not say the agent, but whoever an- 
swered the phone. I could not even say who, because when you don’t see people 
you can’t even— 

“Q. After your first conversation on or about May 12, 1930, regarding the 
Hastings policy did you communicate with Mr. Klinkhardt at Caruthersville? A. 
Not in any other way than to send the policy back; I told him that I could not do 
that, I could not pay any back money on it, which they claimed to de due on it. 

“Q. As a matter of fact when you received this policy from Mr. Klinkhardt, 
didn’t he advise you there was a portion of the first year’s premium still unpaid? 
A. No. 

“Q. Didn’t you, over the phone to this office, when you were talking to Mr. 
Schaeffer, state that there was $6.70 still due? A. No, sir. 

“Q. But you did call the office and asked the manner in which the policy could 
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be reinstated? A. Not reinstated, because I hadn’t the least idea that it was not 
still in force. 

“Q. You had the policy before you, didn’t you? A. Why, yes I did. 

“Q. I want you to say whether it was May 12th or some other date? A. 
Could not have been.” 

[1] Defendant offered evidence tending to show no attempt was made to pay 
the second year’s premium until after 12 noon on May 12, 1930, and that therefore 
the policy had lapsed. We are, of course, not permitted to weigh the evidence on 
appeal, but must decide this demurrer on plaintiffs’ evidence, giving her the benefit 
of all reasonable inferences to be derived therefrom. 

[2, 3] It is admitted that Mrs. Clements attempted to pay the second year’s 
premium and that defendant refused to accept same. This is clearly shown, not 
only by Mrs. Clement’s testimony, but by the letter written by the company on 
May 12, 1930, heretofore set forth. The date of that tender, only, is in question. 
Mrs. Clements testified she believed it was before May 12th. She also testified she 
had the policy before her at the time she had the telephone conversation with de- 
fendants’ office. If that be true and the evidence of Mr. Klinkhardt to the effect 
that he sent her the policy on the 5th of May, and received it back on the 9th of 
May, is to be believed, then necessarily the telephone conversation took place about 
the 7th or 8th of May, and therefore before the policy had lapsed. We believe the 
evidence of plaintiff would justify that conclusion. Moreover, the evidence 
shows this policy was not delivered until the first full year’s premium was paid 
and that the premium was not fully paid and the policy delivered until about the 
20th or 24th of May, 1929. The policy would, under such circumstances, be in 
force for one year and thirty-one days from the latter date, which would be after 
the 12th day of May, 1930, the date defendant declared the policy had lapsed, and 
in fact after May 16, 1930, the date of the death of the insured. Newman v. John 
Hancock Mutual Life Insurance Co. (Mo. App.) 7 S.W.(2d) 1015, loc. cit. 1017. 
We therefore hold the demurrer to the evidence was properly overruled. 

Complaint is made that plaintiffs’ instruction No. 1 is not supported by the evi- 
dence. This involves the same question as was raised in regard to demurrer. It 
may be said, however, that the instruction placed a greater burden on plaintiffs 
than the evidence required, for the reason it was based on the date of the policy 
and not the date of the delivery, which would have kept the policy in force that 
much longer, as above indicated. 

[4] The Newman Case, supra, further held that after having tendered the 
premium and the insurer having refused to accept same, the rights of the bene- 
ficiaries were not affected by failure to make further tender of the premium. 
7 S.W.(2d) loc. cit. 1017. It would therefore follow that after the second year’s 
premium was tendered and the tender wrongfully refused by defendant, the policy 
remained and was in force on the date of the death of the insured. 

The judgment should therefore be affirmed. It is so ordered. 

Cox, P. J., and Smith, J., concur. 


NATIONAL LIFE & ACCIDENT INSURANCE CO. 
v. LUCINDA ROBERSON. 
No. 29930. 
Supreme Court of Mississippi, Division A. April 4, 1932. 
140 Southern Reporter 686. 


Appeal from Circuit Court, Lincoln County; E. J. Simmons, Judge. 

“Not to be officially reported.” 

H. V. Wall and P. Z. & R. L. Jones, all of Brookhaven. for appellant. 

Edwin L. Womack, of Belzoni, and Terry S. Swalm, of Brookhaven, for 
appellee. 

McGowsen, J. 

Lucinda Roberson, the appellee recovered a judgment on a claim for weekly 
sick benefits under the terms of an insurance policy. Among other things, the 
policy provided: “The insured shall not be entitled to any benefits for sickness 
or accident under this policy unless a certificate on the Company’s form by a 
regular licensed and practicing physician who is satisfactory to the Company, 
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showing the nature of the sickness or injury, shall first be furnished the Company 
or its authorized agents.” 

The record discloses that no effort was made to furnish the appellant company 
with the certificate of the. physician for the. fourteen weeks’ sick benefits recovered 
in this suit. The only answer offered is that the agent did not call .upon her, 
and therefore she did not have the forms on which to. furnish the certificate. 

The record discloses that she never made any application to any agent of 
the company, nor to the company direct, although she had mailed the dues. during 
the period for which she had recovered direct to the home office. .Since she never 
applied to the company for the forms on which to furnish these . certificates, 
there was no waiver of that which was not brought to the. attention of the 
company or its agent. In this state of the record there can be no recovery. 

Reversed, and.judgment for appellant. 





SHAPIRO v. METROPOLITAN LIFE INS. CO. 

Court of Chancery of New Jersey. April 6, 1932. 
159 Atlantic Reporter 680. 

1. INSURANCE. 


False statements in application, even though material, are not ground for 
avoiding life policy, unless made with intent to deceive or relating to matter: of 
which applicant was consciously ignorant (2 Comp. St. 1910, p. 2869, -§ 94, 
par. 4). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2. INSURANCE. 

Evidence held not to establish statements in application for life policy, con- 
cerning physical ailments and consulting of physician, were false and fraudulently 
made. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

A false statement made by an applicant for life insurance. even though 
material, is not a ground for avoiding the policy issued in reliance thereon, 
unless made with an intent to deceive or unless it relates to a matter of which 
the applicant was consciously ignorant. ; 

Suit by Betty Shapiro against the Metropolitan Life Insurance Company. 

Decree in favor of the complainant. 

Seclow & Nessanbaum, of Bayonne, for complainant. 

Perkins, Drewen & Nugent, of Jersey City, for defendant. 

BicELow, Vice Chancellor. 

Complainant sues on a policy of insurance issued by defendant May 1, 1930, 
upon the life of Barney Laden, who died one vear later. Complainant asks a 
decree that defendant indorse the policy so as to designate complainant as 
beneficiary, and that defendant pay to complainant the amount due on the policy. 
Defendant, by counterclaim, prays that the policy be canceled on the ground that 
it was fraudulently obtained by Barney Laden. The actual controversy arises 
upon the counter claim and not upon the bill. Laden told the company’s agent 
that he was 45 years old; actually, he was 55 years of age. This does not avoid 
the policy, but reduces the amount payable thereon to such a figure as the premium 
paid would have purchased at the correct age. This misrepresentation has some 
importance as indicating on Laden’s part a willingness to deceive the company. In 
the application for the policy, he stated that the condition of his health was good; 
that he had never been sick; that he had no physical defect or infirmity; and 
that he had never suffereed from any »of a number of complaints, including 
asthma, bronchitis, and tumor. The following question Laden answered in the 
negative: “Have you been attended by a physician during the last five years? If 
yes, give name of complaints, dates, how long sick, and names of physicians.” 
Complainant alleges that the statements of Laden were false and fraudulent, and 
that defendant, having no knowledge of their falsity, but relying upon them, did 
issue the policy which is the subject of this suit. 

[1] Counsel for the insurance company urges that in this court proof of an 
intent to deceive is unnecessary to entitle the company to relief; that it is 
sufficient if the representations made by Laden were false in fact, were material, 
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and were relied upon by the company. Commercial Casualtv Ins. Co. v. Southern 
Surety Co., 100 N. J. Eq. 92, 135 A. 511, affirmed 101 N. J. Eq. 738, 138 A. 919. 
That case states the common distinction between fraud which may be the basis of 
a judgment at law and fraud which is cognizable only in equity. The distinction 
cannot, I believe, aid defendant. P. L. 1907, p. 133, 2 Comp. St. 1910, 2869, § 94, 
par. 4, requires that every policy of life insurance shall stipulate that “all state- 
ments purporting to be made by the insured shall, in the absence of fraud, be 
deemed representations and not warranties. Any waiver of this provision shall be 
void.” The policy in suit contains this agreement. 

The effect of this statutory provision has been construed by the Court of 
Errors and Appeals: “The policy will be avoided for a misrepresentation in the 
application, made a part thereof, if the mistepresentation be material and fraudu- 
lent, that is to say, if it be the statement of something as a fact, which is untrue, 
and which the insured stated, knowing it to be untrue, and with an intent to 
deceive, or which he stated positively as true without knowing it to be true, and 
which had a tendency to mislead; such fact in either case being material to the 
risk.” Kerpchak v. Insurance Co., 97 N. J. Law, 196, 117 A. 836, 837; Locker 
v. Insurance Co., 107 N. J. Law, 257, 151 A. 627. .The reference to a positive 
statement of something as a fact, when the applicant does not know it to be true, 
presupposes, I believe, that the applicant is aware of his ignorance. For instance. 
an applicant may believe and may state positively that his health is good, although 
he may be the unwitting victim of disease. I do not understand that the 
Court of Errors and Appeals intended to say that in such case the policy would be 
avoided. The court had in mind the principles discussed in Cowley v. Smyth, 46 
N. J. Law, 380, 50 Am. Rep. 432; Cummings v. Cass, 52 N. J. Law, 77, 18 A. 972, 
and Crosby v. Wells, 73 N. J. Law, 790, 67 A. 295. 

The cases cited above arose in the law courts. But the statute of 1907 and 
the provision in the policy based thereon have the same effect whether the litiga- 
tions be at law or in equity. The interpretation given them by the Court of 
Errors and Appeals is conclusive here. A false statement made by an applicant 
for life insurance, even though material, is not a ground for avoiding the policy 
issued in reliance thereon, unless made with an intent to deceive. or unless it 
relates to a matter of which the applicant was consciously ignorant. In Metro- 
politan Life Ins. Co. v. Sussman, 109 N. J. Eq. 582, 158 A. 406, the Court of 
Errors and Appeals held that, in order to procure the cancellation of an accident 
insurance policy on the ground of misrepresentations made in the application for 
the policy, it must appear that the misrepresentations were “fraudulent in purpose.” 

[2] Now, for the facts: On May 11, 1929, Dr. Marshak called at Laden’s 
home to treat a member of his family. Laden took advantage of the doctor's 
presence in the house to consult him about a cough which had been troubling 
Laden. On May 20, and again on June 25, July 31, and September 19, 1929, 
Laden called at the doctor’s office in respect to the cough. The doctor diagnosed 
the trouble as asthmatic bronchitis, but he never told Laden of his diagnosis. 
The doctor testified that he might have told him to ‘stop smoking. It does not 
appear that he prescribed any medicine or treatment. Laden’s death on April 
30, 1931, was caused by a tumor of the media styma (the space between the two 
lungs), which had probably existed from before the time when Dr. Marshak first 
saw Laden and which may have been the cause of the asthmatic condition. 

When Laden stated that his health was good, that he had never been sick, 
and that he had never suffered from asthma, bronchitis. or tumor, he probably 
believed that he was speaking the truth. He was up and about his business 
every day; there is no evidence that he knew the true state of his health. There 
remains Laden’s denial that he had been attended by a physician within five years. 
In Brunjes v. Metropolitan Life Ins. Co., 83 N. J. Law. 296, 84 A. 1062, 1063, 
Chief Justice Gummere, discussing an opinion rendered in another case, said: 
“That it may be assumed from the use of the word ‘Attended’ that the physician 
visited the patient at the latter’s home.” Laden may well have had the same 
understanding of the meaning of this word. Furthermore, the application blank re- 
quired the applicant, in case he had been attended by a physician, to state “how long 
sick.” This might indicate that the question related only to attendance by a phy si- 
cian during sickness. The Supreme Court in Metropolitan Life Ins. Co. v. McTague, 
49 N. J. Law, 587, 9 A. 766, 768, 60 Am. Rep. 661, held that evidence that the 
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applicant had suffered from “a cold” did not prove the falsity of his representation 
that he had not been “sick or afflicted with any disease.” There is no evidence 
that Laden was sick at the times he consulted Dr. Marshak or at any other time 
prior to his last illness. Laden’s statements were made in answer to questions 
printed on an application blank prepared by the company. Any ambiguity in the 
questions must be resolved against the company in determining whether the answers 
are false. Prahm v. Insurance Co., 97°'N..J. Law, 206, 116 A. 798. In most juris- 
dictions, the rule prevails “that medical consultation or attendance for merely slight 
or temporary indisposition need not be disclosed, insured being entitled to a liberal 
construction of the language of the application.” 37 C. J. 464. 

I would also note that the medical examiner observed the condition which 
caused Laden to consult Dr. Marshak. He reported to the company that physical 
examination and inquiry showed impairment of the respiratory system, namely, 
“Sounds louder over upper bronchial tubes—slight throat cough once in a while— 
wheezing due to smoking,” and he gave as a reason why the applicant was not a 
first-class risk “excessive smoker.” On this report, defendant was unwilling to 
issue the policy without further investigation. Accordingly, it had another 
physician examine the applicant, and thereafter the policy was issued. 

Defendant company has not proved that the statements on which it relies were 
false and fraudulent. The counterclaim will be dismissed and a decree advised 
for complainant on her bill. 

STEWART et al. v. WASHINGTON CAMP NO. 7, PATRIOTIC ORDER, 
SONS OF AMERICA. No. 401. 
Supreme Court of New Jersey. April 8, 1932. 
159 Atlantic Reporter 804. 
1. INSURANCE. 


Death benefits in fraternal beneficiary society not authorized by statute under 
which it was organized to pay benefits to deceased members’ legal representatives 
held payable to next of kin of deceased leaving no widow (1 Comp. &. 1910, p. 
197, § 10). 

(For ‘other cases, see Insurance, Dec. Dig. § 793.) 

2. INSURANCE. 

Fraternal beneficiary society’s payment of benefits to deceased member’s execu- 
tor held no bar to action by deceased’s next of kin for such benefits, notwithstanding 
society’s by-laws purported to authorize such payments, where statute under which 
society was organized did not authorize payment to legal representatives (1 Comp. 
St. 1910, p. 197, § 10). 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Appeal from District Court. 

Action by Charles Stewart and another against Washington Camp No. 7, 
Patriotic Order, Sons of America. From the judgment for defendant, plaintiffs 
appeal. 

Reversed, 

Argued January term, 1932, before Campbell. Lloyd, and Bodine, JJ. 

Philip M. Chamberlin, of Trenton, for appellants. 

Richard C. Chamberlain, Jr., of Trenton, for appellee. 

Per Curiam. 

The plaintiffs are half-brother and half-sister of one Albert T. Stewart, 
who in his lifetime was a member of the defendant fraternal society organized 
under the laws of this state. 

The statute, controlling defendant’s organization, provides that fraternal bene- 
ficiary associations may provide death benefits for “the families, heirs, blood 
relatives, afhanced husband or affianced wife of, or to persons dependent upon, 
the members.” 1 Comp. St. 1910, p. 197, § 10. 

The statute exempts fraternal beneficiary associations from the provisions of 
the insurance laws of this state. Such organizations have been given special 
consideration under our laws for nearly eighty years, because of their benevolent 
and charitable acts. 

The defendant’s by-laws provide for payment of death benefits to the widow 
and next of kin, or legal representative of a deceased member, and, if there be 
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none such, provision is made for the expenditure of the benefits, or some part 
thereof, for the expenses of the last illness, funeral expenses, and a grave marker. 
Stewart left neither a widow or children; but he made a will by which he 
appointed Edwin Cooke executor. Cooke qualified, and payment of the death 
benefits, which amounted to $500, was made to him. The plaintiffs sought pay- 
ment to them. The case was tried before the district court, without a jury, upon 
an agreed state of facts. The sole question is whether the judgment should have 
been entered in favor of the plaintiff. 

The statute above adverted to was enacted March 11, 1893 (P. L. p. 232), and 
went into effect immediately. Prior thereto fraternal organizations of similar 
purpose had been regulated under the Revision of 1875, and the supplements 
thereto. Pamphlet Laws 1853, p. 355; Pamphlet Laws 1866. p. 779; Pamphlet 
Laws 1872, p. 31; 1 Gen. St. 1895, p. 149. 


By supplement to the Revision of 1875, Pamphlet Laws, 1883, p. 57, it was 
provided that it should be lawful for such association to pay the death benefits 
to the husband, wife, father, mother, brother, sister, or legal representative ot 
such member after his or her death. 


Mr. Justice Magie, speaking for the court of Errors and Appeals, in Golden 
Star Fraternity v. Martin, 59 N. J. Law, 207, at page 212, 35 A. 908, 909, 
respecting this later enactment, said: “It appears that it was designed to empower 
such associations to contract to pay ‘death benefits’ according to their rules and 
py-laws, but such contract is to be limited to the payment of such death benefits, 
after the death of the member, to certain specified relatives or connections of 
the member, or to his or her legal representative. It is obvious that such a contract 
is of the nature of a contract of life insurance. But, so far as it provides for 
the payment of death benefits to the near relatives and connections of the 
deceased member as a gratuity to them, it is life insurance having a benevolent 
purpose. Authority to make such contracts of life insurance, in my judgment, 
could be conferred upon such associations under the title of this act But the 
act also authorizes a contract to pay death benefits to the legal representative of a 
deceased member. When there is no context to indicate that the phrase ‘legal 
representative’ is to be taken as meaning some other relative, it is to be considered 
as meaning the executor or administrator of a deceased person. Lodge v. Weld, 
139 Mass. 499, 2 N. E. 95. A contract to pay death benefits to the member’s 
executor or administrator is obviously a contract of ordinary life insurance. 
Upon the member’s death, his state would be increased by the sum thus contracted 
to be paid, and the transaction would have no benevolent or charitable feature 
whatever. Authority to make such a contract is net. in my judgment, within the 
title of this act.” 

It is to be noted that our present statute, 1 Comp. St. p. 197, § 10, does not 
provide for payment to the legal representative of a deceased member. Section 
9 of the general act for the incorporation of associations not for pecuniary profit, 
P. L. 1898, p. 422, provides as follows: “It shall be lawful for associations 
incorporated under this act, where their certificate of incorporation so specifies, to 
provide for the relief of disabled or destitute members or their families and to 
maintain a fund for that purpose, or to contract with their members to pay 
death benefits according to the rules or by-laws adopted by such associations, 
and to agree to pay the same to the husband, wife, father, mother, son, daughter, 
brother, sister or legal representative, of such member, after his or her death, 
which contract the beneficiary therein named shall have full ‘egal power to 
enforce in proceedings at law or equity.” 

The Supreme Court said in Ryan v. Firemen’s Benevolent Ass’n. 77 N. J. 
Law, 399, 401, 72 A. 53, that the Pamphlet Laws of 1898, p. 165 (1 Comp. St. 
1910, p. 196, §§ 6-8), did not authorize a charitable institution to assume the 
functions of a life insurance company and pay benefits in a wav different from 
that provided under the laws in existence at the time of their organization. The 
defendant was organized October 29, 1895. 


[1] By Chapter 76, p. 189, Pamphlet Laws 1899, sundry acts relating to 
corporations not for pecuniary profit and sundry acts relating to fraternal bene- 
ficiary societies were repealed, but the pertinent portion of the act of 1893, 


appears not to have been disturbed. Further it was in identical form embodied in 
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an amendment of 1907, Pamphlet Laws, p. 435 (1 Comp. St. 1910, p. 197, § 10). 
The defendant was therefore confined to making of contracts for payments to the 
families, heirs, blood relatives, etc. Stewart having such a contract, payment 
should have been to the next of kin, since there was no widow. Vice Chancellor 
Reed made such distribution in Radient Temple v. William R. Piper, 62 N. J. 
Eq. 565, 50 A. 177. 

Advisory Master Kocher, in Re Beidelman’s Estate. 133 A. 873, 875, 4 N. J. 
Misc. R. 549, so construed the funeral benefit contract before him as entitling 
the widow to the proceeds thereof rather than the executor. He said: “There 
appears to be no reported case directly in point. The case of Carpenter v. Alert 
Council reported in 26 N. J. Law J. 373, comes the nearest in point. In that case 
the by-laws provided that the payment shall be made to the widow or near relative 
of the deceased. There was no widow, and the court construed the ‘near relative’ 
to be the next of kin, and excluded the administrator or executor of the deceased 
from any claim upon the funeral benefit. It was held, however, that the mere 
fact that the administrator paid the funeral expenses out of the estate was an 
irrelevant circumstance; the direction of the constitution and by-laws as to pay- 
ment, being explicit, must be obeyed.” 

Further: “The law is settled that it is not within the power of either a mem- 
ber of such a corporation, or of the corporation itself, or of the two combined, 
to divert any part of the fund raised or accumulated for the benefit of the 
beneficiaries named in the statute under which the corporaton is organized, to 
any other person, or to apply it to any other purpose, than that authorized by 
such statute. That is to say, where a corporation is organized under a statute 
authorizing the formation of corporations to accumulate a fund to be paid to the 
widows and children of deceased members, the corporation can only pay the 
fund to the widows and children of deceased members: and if it should make a 
promise to pay any part of it to any other person its promise would be void. Its 
promise would not only be ultra vires, but in direct contravention of the purpose 
of the statute from which the corporation derived both its corporate existence and 
power. And a member of such a corporation is equally powerless to divert 
from its appointed channel that part of the fund of the corporation which becomes 
payable on his death.” Supreme Council American. Legion of Honor vy. Smith, 
45 N. J. Eq. 470, 17 A. 770, 771. 

Notwithstanding the provisions of the by-laws, which we cannot and do not 
regard as conferring a right upon the defendant to choose to make payment 
either to the executor or to the next of kin, the law is well settled that Pamphlet 
Laws 1893, p. 232 (1 Comp. St. 1910, p. 197, § 10), controlled the defendant's 
incorporation and limited its contracts to such as had a benevolent or charitable 
feature. The defendant could not, under its charter, make contracts which would 
increase the estate to be administered in behalf of its members. 

[2] Since the statute under which the defendant was organized gives it no 
power to make payment of death benefits to the legal representatives of deceased 
members, payment to such legal representative is no bar to an action by the 
beneficiaries who sue in their own right. . 
The judgment is reversed, with costs. 


FALK v. EMPIRE STATE DEGREE OF HONOR OF STOCKTON. 
Supreme Court, Erie County. April 8, 1932. 
256 New York Supplement 794. 
7. INSURANCE. 

Action on beneficiary certificate issued to absent person, where presumption 
of death fixed date of death at expiration of seven years’ unexplained absence, held 
barred by nine-month limitation contained in certificate. 

Beneficiary certificate upon absent person’s life provided that “no 
action shall be brought on this policy after nine months from the date 

of the death of the member insured.” Seven-vear period on which pre- 

sumption of death was based expired scme time in July, 1929, but action 

on certificate was not commenced until September 10, 1930. Decree of the 

Surrogate’s Court purported to establish the date of the death of the 

insured as of April 2, 1930. 

(For other cases, see Insurance, Dec. Dig. § 622[11.) 
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Action by Joseph A. Falk, individually and as administrator, etc., of Myer A. 
Falk, deceased, against the Empire State Degree of Honor of Stockton, New 
York. On defendant’s motion to dismiss the complaint. 

Judgment in favor of the defendant dismissing the complaint on the merits. 

See, also, 138 Misc. Rep. 697, 246 N. Y. S. 649. 

Maynard C. Schaus, of Buffalo, for plaintiff. 

Benjamin S. Dean, of Jamestown (Clive L. Wright, of Jamestown, of coun- 
sel), for defendant. 

Noonan, J. 

On August 6, 1912, the defendant issued its beneficiary certificate, No. 25927, 
for $1,000, to Myer A. Falk, who, with no evidence to. the contrary, presumably 
paid the assessment or premiums thereon until about June or July, 1922, when 
he disappeared. Thereafter said’ premiums were paid by the plaintiff until April 
18, 1930, and accepted by defendant without any knowledge of the disappearance 
of said Myer A. Falk. 

The complaint alleges the making of the contract of insurance with the estate 
of Myer A. Falk, as beneficiary; a change of beneficiary to Joseph A. Falk; 
the filing of a petition by Joseph A. Falk in the Surrogate’s Court of Erie County, 
praying that letters of administration upon the estate of Myer A. Falk be issued 
to him; service of a citation in that proceeding upon the defendant herein; and 
the making of a decree by the Surrogate adjudicating that Myer A. Falk was 
dead and fixing the date of his death as of April 2, 1930. The complaint further 
alleges that Myer A. Falk did die in the city of Buffalo on or about April 
2, 1930, and that all the conditions of the policy of insurance have been performed. 

The answer consists, in substance, of a denial of information and belief as to 
the death; denials of the allegations of performance of conditions and cause; 
sets up as separate defenses that no proper proofs of death were furnished as 
required by the policy, and that by the allegations of the complaint and the 
decree of the Surrogate, the plaintiff is estopped from asserting that Myer A. 
Falk was dead at any time prior to April 2, 1930; and finally that the Surro- 
gate’s Court of Erie County had no jurisdiction in the premises, and that it 
is therefore not bound by its decree fixing the date of the death of said Myer 
A. Falk. 

The case was reached for trial on November 9, 1931, a jury was waived, 
it was stipulated that the evidence taken in the proceeding in the Surrogate’s 
Court be considered as evidence in this case, and the defendant made certain 
motions upon the -pleadings that need not be formally passed in view of the 
conclusions reached in this decision. 

Upon the trial it appeared that the decedent, Myer A. Falk, was about 
sixty-three years old in 1922; that in July of that year he disappeared from 
his usual haunts and has never been heard from since by his friends or the 
members of his family, although search and inquiry has been made for the 
purpose of ascertaining his whereabouts; that no reason was known to the 
witnesses which would account for his absence. In January, 1930, the plaintiff, 
Joseph A. Falk, presented a petition to the Surrogate’s Court of Erie County 
praying for letters of administration upon the Estate of Myer A. Falk, and 
on that petition a citation was issued to the defendant among others which was 
duly served. Upon the return of the petition this defendant did not appear, proof 
of the faets and circumstances was taken, and the Surrogate thereupon made a 
decree awSrding letters of administration to this plaintiff and fixing the date of 
death as the date of the decree, namely, April 2, 1930. The summons is dated 
September 10, 1930. The policy of insurance contains the following clause: “No 


action shall be brought on this policy after nine months from the date of the 
death of the member insured.” 


At the close of the evidence the defendant moved to dismiss the complaint 
upon the ground that the plaintiff had not stated a cause of action in his complaint 
or submitted evidence sufficient to prove any cause of action. 

[1] The chief question involved is whether the nine months’ period of 
limitation within which to bring suit has expired, or whether the decree of the 
Surrogate purporting to fix the date of death as of April 2, 1930, is binding 
upon this defendant so as to obviate the effect of the contract limitation. From 
the evidence it appears that the decedent had heen missing for unexplained 
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reasons and had not been heard from for a period of seven years which expired 
not later than the last day of July, 1929. Under these circumstances, the law 
raises a presumption, from the fact of absence and the lack of circumstances 
which would account for his not having been heard from, that he is dead. Butler 
v. Mutual Life Ins. Co. of New York, 225 N. Y. 197, 121 N. E. 758; Matter 
of Board of Education of City of New York, 173 N. Y. 321, 66 N. E. 11; Barson 
v. Mulligan, 191 N. Y. 306, 324, 84 N. E. 75, 16 L. R. A. (N. §.) 151. 

[2] The latest judicial expression upon this point is found in Connor v. 
New York Life Insurance Co., 179 App. Div. 596, 166 N. Y. S. 985, which 
adopts the rule that, in the absence of circumstances indicating ctherwise, death 
is presumed to have taken place at the expiration of the seven-year period, in 
opposition to: the English rule that there is no presumption as to the particular 
time of death, which is to be determined by the facts and circumstances of 
each particular case. 17 C. J. 1174, § 18, and notes 2 and 5. Under this rule the 
action was not commenced within the limit of nine months fixed by the terms of 
the policy. 

[3-5] The remaining question is the effect of the decree of the Surrogate’s 
Court. It purports to establish the date of the death of Myer A. Falk as April 
2, 1930, which brings the commencement of the action within the nine months’ 
limitation, but this determination is not in accord with the law in this state. 
Connor v. New York Life Ins. Co., supra. This decree is not binding upon this 
court (Matter of Rowe, 197 App. Div. 449, 189 N. Y. S. 395), nor upon the 
defendant, because it was*not a necessary party to the proceeding and is not 
res adjudicata as to it. Fish v. Vanderlip, 218 N. Y. 29, 36, 112 N. E. 425, Ann. 
Cas. 1916E, 150. It is not even prima facie evidence of death. Matter of Katz’ 
Estate, 135 Misc. Rep. 861, 872, 239 N. Y. S. 722, and cases cited. 

In the Butler Case, supra, the court says, page 203: “The burden of 
establishing the facts which may, within reason, give rise to the presumption, is 
upon the person invoking it. He must prove more than the mere fact of absence 
during the period. He must produce evidence to justify the inference that the 
death of the absentee is the probable reason why nothing is known about him. 
Before a court is justified in presuming the death of a person, at a designated 
time, because of his absence, the proof should remove the reasonable probability 
of his being alive at the time.” 

[6] The evidence shows that Myer A. Falk was not living with his wife, that 
he did not have any substantial business interests to keep him here, and there is 
nothing to show any serious impairment of his health, all of which should be 
taken into consideration in determining the right of the plaintiff to recover. 
Matter of Katz’ Estate, 135 Misc. Rep. 861, 870, 239 N. Y. S. 722, and cases 
there cited. Upon the evidence submitted I do not think the plaintiff ts entitled 
to recover. 

A further discussion of the question is made unnecessary by the very 
thorough opinion in the Katz Case, supra. 

[7] My conclusion is that upon the issues and evidence presented, a pre- 
sumption arises that Myer A. Falk was dead on the last day of July, 1929, and 
the cause of action is, therefore, barred by the contract limitation. 

_ . Therefore, the complaint must be dismissed on the merits, and findings and 
judgment may be prepared accordingly. 


BAKER v. TRAVELERS’ INS. CO. No. 296. 
Supreme Court of North Carolina. March 23, 1932. 


5 163 Southeastern Reporter 110. 
1. INSURANCE. 
Group life policy insuring employee if death occurred during its continu- 
ance did not authorize recovery where beneficiary showed cancellation before 
insured’s death, notwithstanding disability occurred during continuance. 
' (For other cases, see Insurance, Dec. Dig. § 236.) 
2. INSURANCE. 
Cancellation of life policy not alleged or proved wrongful or illegal is pre- 
sumed lawful. 


(For other cases, see Insurance, Dec. Dig. § 235.) 
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Appeal from Superior Court, Cumberland County; Midyette, Judge. 

Action by Helen Baker against the Travelers’ Insurance Company. From 
an adverse judgment, plaintiff appeals. 

Affirmed. 

A. M. Moore and Herbert Lutterloh, both of Fayetteville, for appellant. 

Dye & Clark, of Fayetteville, for appellee. 

Per Curiam. 

On May 28, 1927, the defendant issued to Tolar, Hart & Holt Mills a group 
life policy of insurance on the life of Troy Baker in the sum of $1,500, payable 
to Helen Baker, his wife, as beneficiary, if death should occur during the con- 
tinuance of the policy while the employee was insured thereunder. The employ- 
ment of Troy Baker with the Tolar, Hart & Holt Mills ended on July 1, 1930, 
and he died on November 28, 1930. The action was begun on April 7, 1931. 

The policy contains the following clauses: “The insurance of any employee 
covered hereunder shall end when his employment with the employer shall end, 
or prior thereto when the employee shall notify the employer to make no further 
deductions from his pay to apply toward the premium for this insurance, except 
in a case where at the time of termination of employment the employee shall 
be wholly disabled and prevented by bodily injury or disease from engaging in 
any occupation of employment for wage or profit. In such case the insurance 
will remain in force as to such employee during the continuance of such dis- 
ability for the period of three months from the date upon which the employee 
ceased to work, and thereafter during the continuance of such disability and 
while this policy shall remain in force until the employer shall notify the Company 
to terminate the insurance as to such employee.” 

{1, 2] The plaintiff offered evidence tending to show that the insured was 
“wholly disabled” when his employment ceased. But under the contract the 
insurance was to be paid if the death of the insured occurred during the con- 
tinuance of the policy. The plaintiff's evidence is that “the insurance on the 
life of Troy Baker was cancelled September 12, 1930.” The death, therefore, did 
not occur “during the continuance of said policy.” According to her evidence 
the plaintiff brought suit on a void policy. She argues that the cancellation was 
effected without authority; but she neither alleged in her complaint that the 
cancellation was wrongful or illegal nor suggested her purpose to attack it for 
illegality when she offered her evidence. In the absence of allegation or proof 
to this effect, the cancellation is presumed to have been made lawfully. 

Judgment affirmed. 


WESTERN & SOUTHERN LIFE INS. CO. v. SMITH. 
Court of Appeals of Ohio, Pickaway County. July 6, 1930. 
180 Northeastern Reporter 749. 


INSURANCE. 

Insurer's waiver of premiums, if insured becomes wholly disabled and such 
disability continues for specified period, cannot be invoked unless both of such 
conditions are shown to be satisfied. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Syllabus by the Court. 

Where an insurance company by a rider on a policy agrees to waive the 
premiums fixed by the policy, if the insured becomes wholly disabled and such 
disability continues for ninety days prior to proof of such disability, such waiver 
cannot be invoked unless it be shown that both of these conditions have been 
satisfied. 

Action by Martha Elizabeth Smith against the Western & Southern Life 
Insurance Company. Judgment for plaintiff, and defendant brings error—[By 
Editorial Staff.] 

Reversed and remanded. 

Vorys, Sater, Seymour & Pease, of Columbus, and Charles H. May, of Cir- 
cleville, for plaintiff in error. , 

Abernethy & Simkins, of Circleville, for defendant in error. 

MAUCK, J. 

Martha Elizabeth Smith, as the beneficiary of a policy of life insurance is- 
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sued by the Western & Southern Life Insurance Company on the life of Verne 
Harrison Skinner, filed her petition for recovery, alleging that the insured died 
December 29, 1927. A demurrer to his petition was overruled. Thereupon the 
defendant filed an answer, and the trial court upon the motion of the plaintiff 
entered judgment upon the pleadings in favor of the plaintiff. To this judg- 
ment error is now prosecuted. : 

The controversy between the parties arises over a supplementary contract 
attached to the original policy, which provided, among other things, for a waiver 
of further premiums if the insured was shown to have become wholly disabled. 
If we take the facts as set up in the answer to be true, as we are bound to do 
upon a motion for judgment upon the pleadings, the petition would seem to 
have omitted some important provisions of the contract upon which recovery 
was sought. While one of the assignments of error is that the demurrer to the 
petition was erroneously overruled, we shall not at this time concern ourselves 
with the sufficiency of the petition, for, after all, the ultimate rights of the par- 
ties are to be determined by all of the provisions of the policy of insurance. The 
final rights of the parties depend upon the construction to be given to what is 
called the supplementary contract. Unfortunately that contract in terms is not 
before us. We have only the different views of the opposing parties of the effect 
of the contract, as they have seen fit to set up the same in the pleadings. The 
immediate question is whether the trial court should have entered judgment for 
the plaintiff in view of what the defendant pleaded the contract to be. 


The answer shows that the policy was issued November 22, 1926, in consid- 
eration of a premium paid at that time by the insured, and conditioned upon 
the payment of a like amount annually thereafter on the anniversary of the 
initial payment until twenty premiums had been paid. It further pleads that 
the policy provided for a period of grace of one month after the due date of 
the premium, during which month the insurance should continue in force. It 
avers that the supplementary contract provided that, if the insured should there- 
after become wholly disabled, and be so disabled continuously for not less than 
ninety days prior to the receipt by defendant of proof thereof, as in the policy 
defined and required, and if by reason of such disability the insured was pre- 
vented from performing any work, the insurer would, upon receipt of due and 
satisfactory proofs of such disability, made in the life of said Verne Harrison 
Skinner, on forms prescribed by the company, waive the payment of premiums 
on said policy and on this supplementary contract during the continuance of 
such disability. The answer admits that the insured died on December 29, 1927, 
but alleges that he did not file with or furnish to defendant any proofs of any 
disability he had during his lifetime. The answer, by denying every allegation 
in the petition not admitted, denied that the insured became permanently dis- 
abled as pleaded in the petition on December 20, 1927, and denied that such dis- 
ability continued until the death of the insured on December 29. This denial 
was in any view of the case sufficient to have prevented a judgment upon the 
pleadings. But as the case is before us we have no disposition to avoid what 
we conceive to be the real issue between the parties by deciding the case upon 
a fact which finally would not be in dispute. 

Contracts of this same general character have been considered by courts in 
other jurisdictions. In Minnesota Mutual Life Ins. Co. v. Marshall, 29 F.(2d) 
977, the federal Circuit Court of Appeals, sitting in North Dakota, had before 
it a similar contract. In that case, as in this case, the insured became disabled 
after his second annual premium was due, and within the period of grace. He 
died within a few days without making proof of his disability, and recovery 
was permitted. It is not clear that the policy there under consideration was 
identical with the one at bar, but the opinion as a whole is quite favorable to 
the view contended for by the plaintiff herein. 

_ In Missouri State Life Ins. Co. v. Le Fevre, 10 S.W.(2d) 267, the Court of 
Civil Appeals of Texas by a divided court gives a somewhat similar construc- 
tion to a similar policy on facts peculiar to that case. 


In Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953, the’ 
Supreme Court of Washington held, under circumstances analogous to those at 
bar, that no recovery could be had. 


wf 
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In Walters v. Jefferson Standard Life Ins. Co., 159 Tenn. 541, 20 S. W.(2d) 
1038, 1039, the Supreme Court of Tennessee was considering a disability clause 
of this same general character and said: “The company had received no notice 
of total permanent disability when the annual premium became due in October, 
1926; hence the insured and not the company was liable for same. 

“There is no provision in the policy requiring the company to pay indem- 
nity for total permanent disability existing prior to the filing of proof thereof. 
The terms of the agreement are to the contrary.” 

While the character of the benefits accruing to the insured in the Walters 
Case, supra, differs from the character claimed by the insured in the case at 
bar, that opinion seems to recognize that no benefits accrue to the insured until 
proofs of disability have been filed as required by the policy. 

In Hipp v. Fidelity Mutual Life Ins. Co., 128 Ga. 491, 57 S. E. 892, 12 L. R. 
A. (N. S.) 319, the Supreme Court of Georgia held that a rider attached to a 
life policy, conferring benefits upon the insured upon the acceptance by the 
company of satisfactory proof of total incapacity of the insured, was not avail- 
able to the latter where no proof had been received by the company of the in- 
capacity of the insured. 

In New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 
59 A. L. R. 1075, the Supreme Court of Alabama was considered a contract sim- 
ilar to that pleaded herein. We quote from the syllabus as reported in 59 A. 
L. R.: “A provision in a policy of life insurance that if the insured shall fur- 
nish proof that he has become wholly disabled by bodily injury or disease the 
company will waive payment of each premium as it thereafter becomes due dur- 
ing the continuance of the disability makes the furnishing of proof a condition 
precedent to the waiver of premium payments, and performance of the condi- 
tion is not excused by the fact that the disability of the insured consisted of 
insanity, which commenced while the policy was in force and continued until his 
death.” 

It is thus to be seen that in different states different views have been taken 
of the interpretation of clauses in insurance policies similar to that at bar, and 
that the conflict in these opinions is not due wholly to differences. in the poli- 
cies being construed. We see no analogy between this case and any of the 
Ohio authorities cited or examined. We are consequently required to dispose 
of the question as one of first impression in this state. 

The answer pleads that the contract of insurance provided that, if the in- 
sured should become wholly disabled after November 22, 1926, and be so con- 
tinuously disabled for not less than ninety days “prior to the receipt by the 
defendant of proof thereof as thereinafter defined and required,” and if the in- 
sured by reason of such injuiry was prevented from performing any work, etc., 
the defendant would “upon receipt at its home office of due and satisfactory 
proof of such disability made in the life time” of the insured, on forms prescribed 
by the company, grant the following benefits: “First. Waiver of Premiums— 
Subject to the aforesaid and hereinafter mentioned conditions and commencing 
with the anniversary of said policy next succeeding the receipt of such due and 
satisfactory proof, defendant shall waive the payment of premiums on said policy 
and on this supplementary contract during the continuance of such disability.” 

It seems to us perfectly clear that the terms of the contract as so pleaded 
unambiguously held the company to a waiver of premiums (1) only after the 
insured had been disabled for ninety days, during which time he was prevented 
from performing any work, (2) only after proofs of such disability had been 
made, and (3) during the lifetime of the insured, and that the plaintiff does not 
come within the provisions of the contract in any one of these three particulars. 
Moreover, the waiver runs to the payment of premiums which become due after 
the disability has ensued. This is so, for the reason that the policy indicates 
that the waiver is in behalf of one who has been unable to work or otherwise 
engage in gainful occupation by means of which he might earn the premium. 
It is shown by the petition that in this case disability did not begin until after 
the premium in 1927 was due, and afforded consequently no justification for its 
nonpayment at that time. 

The answer of the defendant was good. If it actually pleaded the contract 

a 
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between the parties, the defendant was entitled to judgment. It is accordingly 
ordered that the judgment be reversed, and the case remanded for further pro- 
ceedings according to law. 

Judgment reversed, and cause remanded. 

Middleton, P. J., and Blosser, J., concur. 


WRIGHT v. NEW ENGLAND MUT. LIFE INS. CO. 
OF BOSTON, MASS. No. 13365. 
Supreme Court of South Carolina. March 10, 1932. 
163 Southeastern Reporter 133. 
1. INSURANCE. 


Payment of initial premium, being for insurer’s benefit, may be waived. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 
2. INSURANCE. 


Agent’s letter to applicant stating that insurer had issued policy which he 
would deliver next week and not requiring prepayment of initial premium, held 
evidence of .unconditional constructive delivery, completing contract. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. INSURANCE. 

Waiver of prepayment of initial premium may be implied from unconditional 
delivery of policy without requiring its payment, or from extensions of time 
for payment. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

Appeal from Common Pleas Circuit Court of Union County; S. W. G. 
Shipp, Judge. 

Action by Mrs. Corrie Elizabeth Wright against the New England Mutual 
Life Insurance Company of Boston, Mass. Verdict was rendered for plaintiff. 
From an order granting a new trial, plaintiff appeals. 

Order reversed, and cause remanded for entry of judgment on verdict. 

Sawyer & Sawyer, of Union, for appellant. 

Hughes & Russell, of Union, for respondent. 

G. B. Greene, Circuit Judge. 

The complaint in this action was evidently modeled after the complaint in 
the case of Williams v. Philadelphia Life Insurance Company, 105 S. C. 305, 89 
S. E. 675, in which case this court held that the complaint contained allegations 
appropriate to two causes of action, one arising ex contractu, and the other ex 
delicto. Within due time after the service of the summons and complaint herein, 
the defendant gave notice of a motion to require plaintiff to elect between the 
two alleged causes of action. This motion was heard by his honor, Judge T. J. 
Mauldin, who passed the following order: 

“This is a Motion heard before me this day, upon due notice to require the 
plaintiff to elect between the two alleged Causes of Action, one ex contractu and 
the other ex delicto, alleged to be blended and mingled in one cause of action. 

“Aftor hearing argument on behalf of the Motion it is my construction of 
the complaint that there is but one cause of action alleged, that is on Contract, 
which is alleged to have been entered into, to-wit, a policy of Life Insurance, 
alleged to have been duly issued and not actually delivered to the assured by 
the alleged negligence of the local agent of the defendant. 

“The Motion is therefore, refused.” 

No appeal was taken from Judge Mauldin’s order. 


The allegations of the complaint appropriate to an action ex contractu are 
as follows: That on the 30th day of May, 1929, one Bert D. Wright, of the 
town of Johnston, Edgefield county, S. C., at the solicitation of one P. B. Yar- 
borough, an agent of defendant, residing at Greenwood, S. C., made written ap- 
plication to defendant for a policy of “Ordinary Life Insurance” in the sum of 
$1,000, wherein his wife, the plaintiff’ herein, was to be named as beneficiary; 
that on the————day of June, 1929, the defendant issued the policy of insur- 
ance as applied for, and forwarded same to its said agent for delivery to plain- 
tiff; that on the 29th day of June, 1929, the said agent wrote the said Bert D. 
Wright as follows: “I am very glad to inform you that our Co. has issued you 
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a policy exactly as applied for. I will either bring or mail it to you next week”; 
that the said Bert D. Wright was prepared to pay the initial premium on said 
insurance whenever same should be called for by defendant’s agent; that the 
said Bert D. Wright died suddenly at his home on the 4th day of July, 1929. 

By its answer defendant set up as a defense to plaintiff's cause of action on 
contract the following: That the said Bert D. Wright made application for in- 
surance as alleged in the complaint, and that by the terms and provisions of the 
said application the applicant enjoyed the option of prepaying the premium on 
said insurance, thereby causing the insurance to become of force immediately 
upon its issuance, irrespective of subsequent delivery, or of delaying payment 
of the premium until delivery of the policy applied for, in which event the in- 
surance would not be in force until the first premium was paid while the applicant 
was in good health; that the said Bert D. Wright, in exercising his option, chose 
to delay payment of the premium until delivery with its consequent effect upon 
his rights under the proposed policy; that no policy of insurance issued by de- 
fendant in compliance with said application was ever delivered to the said Bert 
D. Wright, no premium was paid, and no insurance was ever of force between 
the parties. 

The case came on for trial at the September, 1930, term of court for Union 
county. before his honor, S. W. G. Shipp, Presiding Judge, and a jury, and re- 
sulted in a verdict for plaintiff in the sum of $1,056.81. Defendant gave notice 
of a motion for a new trial. Judge Shipp granted said motion by the following 
order : 

“This was a suit on behalf of the plaintiff against the defendant for damages 
for failure to deliver a policy of insurance. The Jury rendered a verdict in 
favor of the plaintiff for One Thousand Fifty-six and 81/100 ($1,056.81) Dollars. 
The defendant makes a motion for a new trial principally upon the ground that 
no completed contract was shown by the testimony in this case. Judge Mauldin, 
who presided at the February 26, 1930 Term of the Court, passed an order in 
which he held on a motion to require the plaintiff to elect between two alleged 
causes of action, one ex contractu and the other ex delicto, alleged to be blended 
and mingled in one cause of action; that under his construction of the complaint 
there was but one cause of action alleged, and that is on contract; to-wit: A 
policy of life insurance alleged to have been duly issued and not actually de- 
teered to the assured by the alleged negligence of the local agent of the defend- 
ant. 


“After a very careful consideration of the matter, I am unable to differentiate 
this case from the case of Wood vy. Southeastern Life Insurance Company, 107 
S. C. 536, 93 S. E. 197; and Welch vy. Life Insurance Company of Virginia, 124 
S. C. 492, 117 S. E. 720. Under these cases, it is held by the South Carolina 
Supreme Court that where the application for the policy and the policy itself 
contains a provision that the insurance shall not take effect until the policy is de- 
livered and a first premium paid, no action can be maintained on the policy 
where neither the premium has been paid nor the policy delivered. The facts in 
the case at Bar are exactly parallel with the two cases cited. This being my view, 
I am compelled to grant the defendant a new trial in this case, And it is so or- 
dered.” 

From the foregoing order of Judge Shipp, plaintiff appeals. 

The question presented by the appeal for the determination of this court is 
whether there was error on the part of the circuit judge in setting aside the ver- 
dict of the jury and granting a new trial upon the ground that there was no de- 
livery of the policy of insurance applied for, no payment of the initial premium 
on said insurance, and therefore no completed contract between the parties upon 
which plaintiff could maintain her action. 


Briefly stated, the facts of the case are as follows: On the 20th day of May, 
1929, at the solicitation of P. B. Yarborough, agent for defendant, one Bert D. 
Wright, of the town of Johnston, Edgefield county, made application to defend- 
ant for a policy of ordinary life insurance in the sum of $1,000, said insurance 
to be payable at his death to his wife, Corrie Elizabeth Wright, the plaintiff 
herein. The said application contained the following provision: “It is hereby 
Agreed that a copy of this Application shall become a part of any Policy issued 
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hereon; that acceptance of any such policy shall constitute ratification of any 
and all changes noted by the company under ‘Additions and Amendments’, and 
that the Insurance applied for shall not take effect unless and until this Applica- 
tion is approved by the Company at its Home Office, and the first premium is 
paid while the Proposed Insured is in good health; provided, however, that if 
such premium is paid with this application, and it is so stated in answer to: Ques- 
tion 28, the Insurance shall take effect as stipulated in the conditional Receipt 
issued therefor.” 

The initial premium was not paid at the time the application was made, but 
there is ample evidence to the effect that the applicant was prepared to pay the 
premium, or the necessary part thereof, whenever the policy was delivered and 
whenever the payment thereof was demanded by the agent of the defendant. On 
June 29, 1929, Yarborough, defendant’s agent, who took the application, wrote 
the said Bert D. Wright as follows: “I am very glad to inform you that our Co. 
has issued you a policy exactly as applied for. I will either bring or mail it to 
you next week.” 

This letter was written from Greenwood, S. C., as the said agent resided at 
that place. The said Bert D. Wright died suddenly at his home on July 4, 1929; 
the policy of insurance not having been actually delivered to him and the initial 
premium not having been paid. On July 5, 1929, defendant’s said agent wrote 
plaintiff as follows: “I was very sorry indeed, to learn through yesterday’s af- 
ternoon paper, of the death of Mr. Wright. It was quite a shock in a way, since 
I had recently written his application for $1,000 Life Insurance. I wish he had 
given me settlement for the premium when I wrote this application, so that his 
policy would have been in force. The policy had been issued and I was intend- 
ing to bring it to him and collect the premium the latter part of this week.” 

Was there error on the part of the circuit judge in holding that there was 
no completed contract of insurance in this case because there had been no de- 
livery of the insurance policy and no payment of the initial premium? While 
it is admitted that there was no actual delivery of the insurance policy, there 
is evidence from which a constructive delivery may be inferred. The letter of 
defendant’s agent to the said Bert D. Wright furnishes this evidence. A _ rea- 
sonable inference to be drawn from the language used in that letter is that de- 
fendant’s agent desiring to put the applicant’s mind at rest with respect to the 
insurance applied for, meant to assure the applicant that his insurance was then 
in force. The language used in said letter is just as strong and perhaps stronger 
than the words used by the agent of the insurance company in the case of Wood 
v. Southeastern Life Insuren-e Company, 107 S. C. 536, 93 S. E. 197, 198. In 
that case the provis‘on as to delivery of the policy and prepayment of the initial 
premium was similar to the provision contained in the application in this case. 
In the Wood Case the insurance was issued and sent to the agent for delivery. 
The agent, “Simpson, told E. J. Wood Saturday morning that the policy was in 
Simpson’s office and Wood could get it”’ In commenting upon the effect of this 
conversation between Simpson and Wood, the court said: “While there are two 
apparent issues, one of delivery and one of payment, the two incidents referred 
to make but a single practical issue, and that is, Was the premium paid? For, 
had Wood paid the premium, when Simpson told him the policy was in the office 
and he could get it, a question of delivery would hardly arise, because the words 
of the two men at that transaction would tend to prove a constructive delivery, 
and that issue must have been submitted to the jury. Wood v. Southeastern Life 
Insurance Co., 107 S. C. 536, 93 S. E. 197, 198. 

[1] There was no contention on the part of plaintiff that the initial premium 
on said insurance had been paid. But it is universally held that such a provision 
as to the payment of the initial premium, being for the benefit of the insurer, 
may be waived by it. 

“A condition that the policy shall not take effect or that the company shall 
not be liable until the payment of the first premium, being for the benefit of the 
company, may be waived by it either expressly or impliedly. A waiver may con- 
sist of acts, words, or conduct showing an intention on the part of the company 
io waive or not to insist upon the condition, such as giving of credit for all or 
part of the premium, the taking of a note or notes for the premium, or the un- 
conditional delivery of the policy as a completed and executed contract under an 
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express or implied agreement that credit shall be extended for all or part of the 
premium. By the foregoing rules it is meant that there is a waiver of prepay- 
ment in the sense that the insurance take effect at once, but not a waiver of the 
right of the company to demand and receive the premium.” 32 C. J. 1136. 

“But payment may be affected by many mediums; and the parties may forego 
that part of the contract which prescribes prepayment by a waiver of it. 


“The policy recites payment of the premium, and it was sent to the general 
agent for delivery. So much raises the persumption that the premium was paid. 
It is true that waiver is defined to be the voluntary relinquishment of a known 
right; but it often rests in a subtle operation of mind and speech. It may arise 
by expression, but more often by implication. 

“If the company, who had a right under the contract, especially a right like 
the instant one, shall make any speech or perform any act from which a reason- 
able inference may be drawn that the company does not stand upon its right, 


then waiver may be inferred.” Williams v. Philadelphia L. Ins. Co., 112 S. C. 
436, 100 S. E. 157, 160. 


“The exceptions raising these questions are without merit. The provision in 
the policy relied on by the appellant was written into it by the company for its 
own benefit, and the condition named may be waived by it or its agent. 37 C. J. 
406. As held by the Court in Williams v. Insurance Company, 112 S. C. 436, 100 
S. E. 157, 160: ‘Payment may be effected by many mediums; and the parties may 
forego that part of the contract which prescribes prepayment by waiver of it.’ 
There was evidence that the policy was delivered in July by the local agent, and 
that credit was extended the insured for payment of the initial premium.” Gal- 


phin v. Pioneer Life Ins. Co., 157 S. C. 469, 154 S. E. 855, 858. 


[2] As stated above, there was evidence from which a constructive delivery 
of the insurance policy might be inferred by the jury, and such delivery, if so 
found by the jury, must of necessity have been unconditional, as nothing was said 
in the letter as to the prepayment of the initial premium before the insurance 
could take effect. Moreover, a reasonable inference may be drawn from the lang- 
uage used by defendant’s agent in his letter of June 29th to the effect that time 
for the payment of the initial premium was extended for a few days and until 
defendant’s agent should call for it. Said agent’s letter to plaintiff, under date 
of July 5th, gces far to confirm this construction of his former letter. In his 
letter of July 5th he states: “I was intending to bring it to him and collect the 
premium the latter part of this week.” 


[3, 4] As shown by the foregoing authorities, waiver of the prepayment of 
the initial premium may be implied from an unconditional delivery of the policy, 
and also from an extension of time for the payment of said premium, and there 
was sufficient evidence to go to the jury for its determination of these questions. 
It must be assumed that the learned circuit judge charged the law correctly in 
respect to the legal principle of waiver, and, the jury having found a verdict in 


favor of plaintiff, the said verdict should not be set aside except upon good and 
sufficient grounds. 


Clearly the decisions in the cases of Wood v. Southeastern Life Insurance 
Company, supra, and Welch v. Life Insurance Company of’ Virginia, 124 S. C. 
492, 117 S. E. 720, are not applicable to the facts of this case, except in so far as 
the former case supports the conclusion herein reached as to the constructive 
delivery of the insurance policy herein. In the Wood Case there was no claim 
of waiver as to the payment of the premium. On the contrary, the claim was 
that the premium had been paid by an arrangement which the court held not to 
be binding upon the insurance company. In the Welch Case the cause of action 
was based upon the alleged negligent failure of the insurance company to deliver 
the policy of insurance within a reasonable time. No contention was made in 
that case that there had been a delivery of the policy, either actual or construc- 
tive; nor was there any contention that there was a waiver of the condition re- 
quiring a prepayment of the initial premium. It was error, therefore, for the 
circuit judge to hold that the case at bar is parallel to the Wood and Welch 
Cases and controlled by the decisions in those cases. 


For the foregoing reasons, the order appealed from is hereby reversed, and 
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the case remanded to the circuit court in order that judgmnt may be entered 
upon the verdict of the jury. 

Blease, C. J., and Stabler and Carter, JJ., concur. 

Bonham, J., concurs in result. 


AMERICAN NAT. INS. CO. v. GARCIA. No. 8699. 
Court of Civil Appeals of Texas. San Antonio. Dec. 16, 1931. 
Rehearing Denied March 4, 1932. 
46 Southwestern Reporter (2d) 1011. 

3. INSURANCE. 

Evidence held insufficient to establish, as matter of law, insured’s absence 
from foreign country, to which he went to establish home, for seven-year period 
without being heard from (Rev. St. 1925, art. 5541). 


(For. other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from County Court at Law No. 2, Bexar County; George C. Clifton, 
Judge. 

Action by Gertrudis Garcia against the American National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

See, also, 32 S.W.(2d) 880. 

Carter & Carter, of San Antonio, for appellant. 

G. Woodson Morris, of San Antonio, for appellee. 

Pry, i. J. 

Appellee sought a judgment against appellant on a policy on the life of her 
husband, Anacleto G. Garcia, deceased, in the sum of $500. The jury returned 
a verdict for $375 as attorney’s fees, and judgment for $935 was rendered by the 
county court in favor of appellee, being for the amount of the policy, penalties, 
and attorney’s fees. The defense was that Anacleto G. Garcia was not dead. 
That issue was not submitted to the jury. The jury found that the deceased had 
gone to Mexico in 1922 and had not returned. 

The court submitted to the jury three issues, first, as to whether Anacleto 
Garcia left San Antonio with the intention of establishing a home in Mexico; 
second, did he establish a home in Torreon, Mexico? and, third, what was a 
reasonable fee? The question as to the seven years’ absence under circumstances 
sufficient to raise a presumption of death was not submitted to the jury, but it 
was assumed as a matter of law that the facts had raised the presumption of 
death. 

[1] Mere absence from a former residence for a period of years, or ten or 
twenty years, would not create the presumption of death. It was the common- 
law rule that an absence from a place of residence for seven years, without being 
heard from, will.create a presumption of death, and that rule has been embodied 
in article 5541, Revised Statutes of Texas. 


[2] Garcia was in Torreon in the latter part of August or first part of 
September, 1922, after having been absent from his home in San Antonio over 
four months, when heard from in Torreon. The statute contemplates that there 
must be a continuous seven years’ period of absence from the established home 
No such period was established by the evidence, but, on the other hand, appellee 
admitted receiving a letter from her husband about four months after he left 
San Antonio, where he resided with his family. There are indications in the 
record that this suit was filed before the expiration of seven years from the 
departure of Garcia from San Antonio, and it is certain that it was filed in less 
than seven years from the time when he was last heard from in Torreon. The 
statute says: “Any person absenting himself for seven years successively, shall 
be presumed to be dead, unless proof be made that he was alive in that time. 
* * *” This case was fully discussed on a former appeal of ‘this case, 32 
S.W.(2d) 880. That decision is fully supported by Texas cases cited therein, and 
is the rule stated in Texas Jurisprudence, vol. 13, pp. 516 to 518, §§ 3 and 4. 

[3, 4] There is no material difference in the evidence on the last trial and 
that trial in which the judgment was rendered, and from which the former appeal 
was perfected. The trial court assumed te say as a matter of law that the 
presumption of death would prevail. The evidence failed to show that Anacleto 
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Garcia was absent from Torreon for any length of time without being heard 
from, and the presumption is that he was still living in Torreon. It was not 
necessary that he establish a home in Torreon. The absence contemplated by the 
common law and the statute did not complicate the matter with the founding of 
a home, as the trial court seems to have contemplated. The court invaded the 
province of the jury when it was assumed that the evidence showed without 
contradiction an absence of seven years without being heard from. The uncon- 
troverted evidence showed that Garcia had been heard from, and, so far as is 
shown, is in Mexico up to the present time. There is nothing to indicate that the 
evidence in this case can be added to or improved, as nothing of importance has 
been discovered since the last appeal. It would be useless to give appellee another 
opportunity to make out a case. 

The judgment is reversed, and judgment here rendered that Mrs. Garcia take 
nothing by her suit and pay all costs herein incurred. 


GUY et al. v. GRAND LODGE, COLORED KNIGHTS OF PYTHIAS OF 
TEXAS. No. 2612. 
Court of Civil Appeals of Texas. El Paso. Feb. 4, 1932. 
Rehearing Denied Feb. 25, 1932. 
46 Southwestern Reporter (2d) 1057. 
1. INSURANCE. 

Provision in fraternal insurance policy that it shall be void if insured dies 
in consequence of violation or attempted violation of laws held valid. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

2. INSURANCE. 

Insured, who assaulted officer while under arrest and was killed, held to have 
died “in consequence of violation of law,’ within exemption of fraternal insur- 
ance policy. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from County Court at Law, Harris County; Nat H. Davis, Judge. 

Action by Bessie Guy and another against the Grand Lodge, Colored Knights 
of Pythias of Texas. From a judgment for defendant, plaintiffs appeal. 

Affirmed. 

R. H. Ward and Heidingsfelder & Kahn, all of Houston, for appellants. 

A. S. Wells, of Dallas, for appellee. 

Hicerns, J. 

This is a suit by appellant against appellee, a fraternal benefit society, upon 
a certificate insuring the life of Earnest Guy. 

[1] The certificate provides that the same shall be null and void and of no 
effect if the member holding the same shall die in consequence of the violation 
or attempted violation of the laws of the state or of the United States. The 
evidence in behalf af the defendant is to the effect that Guy, while under arrest 
by a policeman of Houston, assaulted such officer by striking him upon the head 
with “brass knucks,” whereupon he was shot and mortally wounded by the police- 
man and died in a short time. 

The appellee predicated its defense upon the above-stated provision in the 
certificate and the death of Guy under the circumstances detailed. Upon trial 
without a jury judgment was rendered for defendant. 

Appellants question the validity of the provision relied upon by defendant. 
This is untenable. Such a provision is valid. 45 C. J., 219; 6 Cooley Ins. (2d Ed.) 
5201, 5202; 6 Couch, Ency. Insurance, § 1236; Bosler v. W. O. W., 100 Neb. 
570, 160 N. W. 966, L. R. A. 1917C, 195; W. O. W. v. Welch, 16 Okl. 188, 83 
P. 547; Bloom y. Franklin L. I. Co., 97 Ind. 478, 49 Am. Rep. 469. 

The validity thereof has been assumed without discussion in two cases in this 
state. W. O. W. v. Hipp (Tex. Civ. App.) 147 S. W. 316; W. O. W. v. Bailey 
(Tex. Com. App.) 222 S. W. 550. 


Section 21 of article 1, of our State Constitution and article 2574, R. S., 
have no application whatever as to the validity of such provision. The decisions 
cited by appellants are likewise wholly inapplicable. 

[2] The evidence abundantly supports the view that the deceased died under 
the circumstances stated and his death was directly and proximately caused by 
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his unlawful assault upon an officer who had him under arrest at the time. 
There is, therefore, no merit in the attack made upon the sufficiency of the 


evidence to show that the death of the assured fell within the terms of the 
expected risk. 


Affirmed. 


LEE’v. MUTUAL PROTECTIVE ASS’N OF TEXAS. No. 943. 

Court of Civil Appeals of Texas. Eastland. Jan. 29, 1932. 
Rehearing Denied March 4, 1932. 

47 Southwestern Reporter (2d) 402. 
2. INSURANCE. 

Trial court’s finding construed to mean that insurer’s only knowledge of 
insured’s bad health was knowledge imputed to it from agent’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

3. INSURANCE. 

Delivery of policy, knowing that insured’s health is bad, and acceptance of 
dues, constitute waiver of, or estoppel to rely on, contrary “warranty” or “con- 
dition precedent.” 

A “warranty” in the law of insurance consists of a statement by in- 
sured upon the literal truth of which the validity of the contract depends. 

A “condition precedent” is a condition which must be performed or must 

exist before the contract of insurance becomes a valid operative contract, 

although it may have been made in form, executed and delivered. A 

“warranty,” however, is a “condition precedent” in the sense of that 

term as used to indicate a “condition precedent” to recovery upon the 

contract. 

(For other cases, see Insurance, Dec. Dig. §§ 389[9], 392[1].) 

4. INSURANCE. 

Insurer’s agent owes it duty to correctly record answers contained in appli- 
cation for life policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

5. INSURANCE. 

Answer concerning applicant’s health that she was “in bed part of the time” 
held to mean that she was not in good health. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

6. INSURANCE. 


Where insurer’s agent changes, without insured’s knowledge, statement that 
health is bad to read that it is good, insurer is bound. 

_Insurer is bound because the fraud was perpetrated by its own agent 
acting within the scope of his employment, and warranty as to correct- 
ness of the answers referred to the answers made, and not to unauthor- 
ized alterations. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 
8. INSURANCE. 


Knowledge imputed to insurer by reason of agent’s knowledge is not affect- 
ed by agent’s lack of power to waive provisions in policy or to estop insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

9. INSURANCE. 

Knowledge of applicant’s bad health imputed to insurer when application 
was made because of agent’s knowledge was also imputed to insurer some two 
weeks later when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from District Court, Palo Pinto County; W. P. Smith, Special Judge. 

Action by N. P. Lee against the Mutual Protective Association of Texas. 
From judgment for defendant, plaintiff appeals. 

Reversed and rendered. 

Bouldin & Zivley, of Mineral Wells, for appellant. 
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*G. R. Lipscomb, of Fort Worth, and J. T. Ranspot, of Mineral Wells, for 
appellee. 

FUNDERBURK, J. 

N. P. Lee, son of Mrs. Adline Lee, had certain negotiations with R. W. 
Bradford, a soliciting agent for Mutual Protective Association of Texas, here- 
inafter called the association, relative to his mother becoming a member of the 
association and thereby having the benefit of the life insurance provided for 
members. Bradford had authority to sell insurance for said association, to take 
applications therefor, and send same to the association for approval. On De- 
cember 13, 1930, he prepared an application for said Mrs. Adline Lee upon a 
blank form provided for such purpose, in which one question was: “Are you in 
good health as far as you know and believe?” After N. P. Lee had informed 
the agent, in answer to that question, that his mother was not in good health, 
and that she was in bed part of the time, said agent wrote as the answer to 
the question: “In bed part of the time.” The application named N. P. Lee as 
beneficiary. It was unsigned. The day it was prepared it was transmitted by 
mail to the association. Before it was transmitted, however, the above answer 
was erased and the word “Yes” written instead—a change of which N. P. Lee 
knew nothing. A certificate dated December 29, 1930, and based upon the appli- 
cation, was issued, delivered to, and accepted by, Mrs. Lee within the next two 
or three days thereafter. The certificate contained provisions as follows: 

“This membership certificate is based upon the application of said member, 
which application is filed in the branch office of this association, and same, to- 
gether with the constitution and by-laws of this association, is made a part 
hereof. * * * 

“Tt is agreed that the above named beneficiary shall not be entitled to any 
sum hereunder unless said member * * * has not untruthfully answered any 
questions or made any untruthful statements in the application upon the faith 
of which this certificate is issued, said statements in said application being ex- 
pressly made a part hereof. * * * 

“This association shall not be liable for any claim under the terms of this 
certificate unless the certificate actually shall have been delivered to the herein 
named member while said member is alive and in good health.” 

Mrs. Lee was not in good health when the certificate was delivered, and 
she died about the 18th day of January, 1931. 


N. P. Lee brought this suit to recover upon the certificate. The association 
defended on the ground (to name only the one sustained by the court) that, 
by reason of the provision of the certificate last quoted and the fact that Mrs. 
Lee was not in good health when the certificate was delivered, it was not liable. 
The plaintiff pleaded waiver and estoppel, based upon alleged knowledge of 
the association that Mrs. Lee was not in good health, the delivery of the policy 
with such knowledge, and the collection of the dues therefor. Upon a nonjury 
trial the court gave judgment for the association. Conclusions of fact and law 
upon which the judgment was based were filed. One conclusion of fact was 
as follows: “The court finds that the defendant company, through its agent, R. 
W. Bradford, knew at the time the application was made and filed, that Mrs. 
Adline Lee was in bad health and in bed a part of the time. The court finds 
that, at the time the application for insurance was made, and at the time the 
certificate was delivered to the said Mrs. Adline Lee, that she was not in good 
health and that the company had no knowledge of her health at the time said 
policy was delivered other than what Bradford learned when he took said appli- 
cation.” 

The plaintiff has appealed. 


[1, 2] The above-quoted finding is ambiguous. By interpreting it most favor- 
ably to the judgment, it should, we think, be held to mean that the association 
had such knowledge and only such knowledge of the fact that Mrs. Lee was 
not in good health and was in bed part of the time, as was imputable to it by 
the knowledge of such facts acquired by Bradford in the preparation of the 
application. 

[3] Unless the association waived or was estopped to claim the advantage 
of the provision of the certificate relied upon to defeat recovery, there can be 
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no question as to the correctness of the judgment. It is just as certain under 
the decisions that, if the association had knowledge of the fact that Mrs. Lee, 
at the time the certificate was delivered to her, was not in good health, or (what 
we construe to be the same thing) was in such state of health as required her 
to be in bed part of the time, its act in delivering the policy with such knowl- 
edge, and collecting the dues thereon, renders said provision in the certificate 
as against the pleas of waiver and estoppel unavailable as a defense. We need 
not stop to inquire whether such defense be accurately denominated a “waiver” 
or an “estoppel.” Neither would it serve any useful purpose to speculate or 
theorize upon how such a rule may be harmonized, if it can, with the rule which 
forbids a written contract to be contradicted by proof of prior or contempor- 
aneous negotiations or agreements. See 16 L. R. A. (N. S.) 1213, note. 


In Liverpool & L. & G. Ins. Co. v. Ende, 65 Tex. 118, the Supreme Court, 
approved, as a rule or principle of law, a statement from May on Insurance, as 
follows: “To deliver a policy with full knowledge of facts upon which its valid- 
ity may be disputed, and then to insist upon these facts as ground of avoidance, 
is to attempt a fraud. This the courts will neither aid nor presume, and when 
the alternative is to find this or to find that, in accordance with honesty and 
fair dealing, there was an intent to waive the known ground of avoidance, they 
will choose the latter. Such an issue is tantamount to an assertion that the 
policy is valid at the time of delivery, and is a waiver of the known ground of 
invalidity.” “The insurer is estopped from setting up the breach of any condi- 
tion of the policy when at the time of its issue it knew that the condition was 
inconsistent with the facts, and the assured has been guilty of no fraud.” Id. 
Corpus Juris states the rule as follows: “The issuance of the policy by the 
company is, according to the generally accepted rule, a waiver of a known 
ground of invalidity, and equivalent to an assertion that the policy is valid at 
the time of its delivery, although the facts known to the company would, under 
the express terms of the agreement, render it void or voidable, at least where 
the acts of insured are not fraudulent or insured does not know that the agent 
has exceeded his authority.” 32 C. J. 1343. 


As supporting the principle stated in the text, see: Continental Ins. Co. v. 
Cummings et al., 98 Tex. 115, 81 S. W. 705; Wagner & Chabot v. Westchester 
Fire Ins. Co., 92 Tex. 549, 50 S. W. 569; AEtna Ins. Co. v. Holcomb, 89 Tex. 404, 
34 S. W. 915; Crescent Ins. Co. v. Camp, 71 Tex. 503, 9 S. W. 473; Camden 
Fire Ins. Ass’n v. Sutherland (Tex. Com. App.) 284 S. W. 927; National Fire 
Ins. Co. v. Carter et al. (Tex. Com. App.) 257 S. W. 531; St. Paul Fire & Marine 
Ins. Co. v. Kitchen (Tex. Com. App.) 271 S. W. 893; Southern Underwriters v. 
Jones (Tex. Civ. App.) 13 S.W(2d) 435 (writ refused); Law v. Texas State 
Mutual Fire Ins. Co. (Tex. Com. App.) 12 S.W.(2d) 539; Id. (Tex. Com. App.) 
16 S. W.(2d) 277; Dossett v. Franklin Life Ins. Co. (Tex. Com. App.) 276 S. 
W. 1097; American Nat. Ins. Co. v. Stevens (Tex. Civ. App.) 262 S.-W. 833; .- 
Liverpool & L. & G. Ins. Co. v. Lester (Tex. Civ. App.) 176 S. W. 602; Western 
Assur. Co. v. Hillyer-Deutsch-Jarratt Co. (Tex. Civ. App.) 167 S. W. 816; Mecca 
Fire Ins. Co. v. Smith (Tex. Civ. App.) 135 S. W. 688; American Cent. Ins. Co. 
y. Chancey, 60 Tex. Civ. App. 61, 127 S. W. 577; Fire Ass’n of Philadelphia 
v. La Grange, etc., Co., 50 Tex. Civ. App. 172, 109 S. W. 1134; Sun Life Ins. 
Co. v. Phillips (Tex. Civ. App.) 70 S. W. 603; German Ins. Co. v. Everett, 18 
Tex. Civ. App. 514, 46 S. W. 95; Standard Life, etc., Co. v. Davis (Tex. Civ. 
App.) 45 S. W. 826; Hartford Fire Ins. Co. v. Moore, 13 Tex. Civ. App. 644, 
36 S. W. 146; Phoenix Ins. Co. v. Ward, 7 Tex. Civ. App. 13, 26 S. W. 763. 

It is believed to be immaterial in the present inquiry whether the provision 
of the certificate relied on to defeat recovery be a warranty or a condition 
precedent. “A warranty in the law of insurance consists of a statement by in- 
sured upon the literal truth of which the validity of the contract depends.” 32 
C. J. 1273. “A warranty in an insurance contract is a statement made therein 
by the assured, which is susceptible of no construction other than that the 
parties mutually intended that the policy should not be binding unless such 
statement be literally true.” Phoenix Assur. Co. v. Munger, etc. Co, 92 Tex. 
297, 49 S. W. 222, 225. “A condition precedent is a condition which must be 
performed” or must exist “before the contract of insurance becomes a valid 
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operative contract, although it may have been made in form, executed and 
delivered.” 32 C. J. 1276. The same authority, however, after pointing out dis- 
tinctions between a warranty and a condition precedent, further says: “A war- 
ranty, however, is a condition precedent in the sense of that term as used to 
indicate a condition precedent to recovery upon the contract.” Id., p. 1275. 

Our purpose in giving definitions of these terms is but to make clear what 
is meant when we say that the principles of waiver and estoppel already dis- 
cussed apply to warranties and conditions precedent. “In the absence of statutory 
inhibition, as a general rule doctrines of waiver and estoppel may be applied to 
preclude the company from asserting any (italics ours) ground upon which it 
might be entitled to avoid the policy or dispute its liability thereunder.” 32 
C. J. 1316. “The rule that the company cannot take advantage of false answers 
placed in the application or policy by its agent applies, notwithstanding the 
statements are specifically made warranties.” 32 C. J. 1334. On the subject of 
waiver of “conditions precedent,” a note in 5 A. L. R. 1575, says: “It has been 
generally held that provisions in an insurance contract of a mutual benefit asso- 
ciation stipulating that liability for benefits on the part of the insurer shall not 
attach unless the certificate or policy is delivered to the applicant while in 
good health, or unless he is in good health at the date of the policy or date of 
issuance, or unless he is in good health at the time of payment of the first 
premium, are conditions precedent which may be waived by the insurer.” (Italics 
ours.) 

Texas cases cited upon this proposition are: Home Circle Soc. v. Shelton 
(Tex. Civ. App.) 81 S. W. 84; Sovereign Camp, W. O. W. v. Carrington, 41 
Tex. Civ. App. 29, 90 S. W. 921; Home Forum Benev. Order v. Jones, 20 Tex. 
Civ. App. 68, 48 S. W. 219; Supreme Lodge United Benev. Ass’n v. Lawson, 
63 Tex. Civ. App. 273, 133 S. W. 907; Home Forum Benev. Order v. Varnado 
(Tex. Civ. App.) 55 S. W. 364. 

[4-6] We now pass to the more difficult question of whether the court's 
findings show that the association had knowledge when the certificate was de- 
livered that Mrs. Lee was not in good health. The existence of waiver or 
estoppel, it must be borne in mind, is dependent upon the existence of such 
knowledge. When the application was written, N. P. Lee, according to the 
court’s findings, fully advised Bradford, the agent, that Mrs. Lee was not in good 
health, that she was in bed part of the time. In writing the answers to the 
questions in the application, Bradford certainly owed the duty to the association 
to correctly record such answers. This duty he performed. The appellant’s agent, 
N. P. Lee, knew that he performed it. It is true, the answer was not written 
to say in the precise words that she was not in good health, but the answer 
that was written, namely, “in bed part of the time,” in the particular connection 
could have had no other meaning. If there had been no change in this answer, 
could it be doubted that it conveyed sufficient knowledge to the association that 
Mrs. Lee was not in good health? In that case, no question would have ariser 
of whether notice to Bradford was notice to the association. The association would 
have had the actual information before it at the very time it wrote the cer- 
tificate and for the very purpose of enabling it to determine if it would issue 
the certificate. The knowledge in such case would have been directly related to 
the warranty or condition. The court’s findings fully acquit N. P. Lee of any 
improper relation to the transaction in which Bradford acquired the knowledge 
that Mrs. Lee was not in good health. Can the rights of the parties he affected 
by the fact that Bradford (since the evidence suggests no other) changed the 
answer without the knowledge of the insured or her agent, N. P. Lee? Subject 
to the qualification hereafter mentioned, the question is well answered, we think, 
by a note and supporting authorities in 16 L. R. A. (N. S.) 1233, as follows: 
“If the company’s agent, in preparing the application either by neglect, mistake. 
or fraud, without the knowledge of the insured, inserts false answers therein 
when correct replies were given by insured to the questions asked, the prevailing 
rule is that the fault of the agent must be borne by the company which sends 
him forth.” 

A further statement of this principle is found in L. R. A. 1915A, 274, note, as 
follows: “The great weight of authority is to the effect that if the agent of an 
insurance company, authorized to solicit insurance, either fraudulently or negli- 
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gently inserts in the application false answers to questions correctly answered 
by the applicant, his wrong will be imputed to the company, and it will be 
estopped to defend an action on the policy upon the ground of the falsity of 
such answers, if the insured was unaware that his answers were incorrectly 
recorded.” 

Two Texas cases are cited as supporting the text: North American Accident 
Ins. Co. v. Trenton (Tex. Civ. App.) 99 S. W. 740; Supreme Lodge of the 
Fraternal Brotherhood v. Jones (Tex. Civ. App.) 143 S. W. 247. 

Corpus Juris has this statement of the rule: “Where the fact is correctly 
stated by the applicant but a false answer is written into the application by the 
agent of the company without knowledge or collusion upon the part of the 
applicant, the company is, according to the generally accepted rule, bound” 32 
C. J. 1290. 

A qualification to the rule declared in the foregoing excerpts may be found 
in some cases of which Supreme Lodge, Knights & Ladies of Honor vy. Payne, 
101 Tex. 449, 108 S. W. 1160, 15 L. R. A. (N. S.) 1, will serve as an example. 
That qualification is to the effect that, even if the applicant answer truly and 
does not know that the agent has written the answer incorrectly, and even though 
he may not be negligent in ascertaining that the answers are incorrectly written, 
yet, if he warrant that the answers have been correctly written in the application 
as given, such warranty may preclude his showing, to support a claim of waiver 
or estoppel based upon such knowledge, that the insurer had knowledge of the 
real facts. But such qualification, if given its widest application, does not include 
a case within its operation where the answers are truthfully made and correctly 
written, but after that part of the transaction is closed the agent fraudulently 
or otherwise alters the answers in the application in a material way. Such an 
alteration would be a forgery, at least if the application was so signed and 
executed as certainly to be an instrument executed by the applicant. As shown 
in the statement of the case, the application was unsigned. However, the parties 
have made no point of that fact and we are making none, but it is mentioned 
as possibly qualifying the statement about forgery. We know of no principle 
of law that would justify the visiting of the consequences of a forgery com- 
mitted by the insured’s agent, in the undoubted scope of his employment, upon 
the insured, and thereby give the insurer the benefit of same to defeat a plea 
of waiver or estoppel by the insuréd who has been guilty of no wrong. A 
warranty of the correctness of the answers*as written would have reference to 
the time the warranty was made, and not to a subsequent unauthorized alteration. 
It scarcely need be argued that a warranty, the legal effect of which was 
changed by forgery, would not bind the warrantor. 

It only remains to consider whether knowledge to the association that on 
December 13th, when the application was made, Mrs. Lee was not in good health 
and was in bed part of the time, would be knowledge that, on or about December 
20th thereafter, such was the condition of her health. The warranty or condition 
relied upon having, as it does, specific reference to the time the certificate was 
delivered, would protect the association if it had no knowledge that her health 
was not good at the very time the certificate was delivered. For example, it 
would be possible for an applicant to be in good health at the time of an 
application and yet be suffering from a fatal illness when the policy is delivered. 
In such a case a condition like the one in question would have full operation, 
and afford full protection from the consequences of the change in the insured’s 
condition of health. 

[7] In the instant case the insured was in the same condition of health at 
the time the certificate was delivered as when the application was made. The 
question is, Did the association have knowledge of it? “The general rule is that 
notice to the agent is notice to the principal.” Missouri, K. & T. Ry. Co. v. 
Belcher, 88 Tex. 549, 32 S. W. 518, 519. What does the word “agent” mean, as 
used in such statement of the general rule? Judge Denman, with characteristic 
clarity, answered that question immediately following the above quotation, as 
follows: “The -word ‘agent,’ as used in this connection, means the person who 
has power to act for the principal with reference to the very subject-matter to 
which the notice relates, and does not include a person who has no such power, 
though he may have power to act for the principal with reference to similar 
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subjects.” Missouri, K. & T. Ry. Co. v. Belcher, supra. “It is a well settled 
general rule that a principal is affected with constructive knowledge, regardless 
of his actual knowledge, of all material facts of which his agent receives notice 
or acquires knowledge while acting in the course of his employment, and within 
the scope of his authority, although the agent does not, in fact, inform his prin- 
cipal thereof.” 2 C. J. 859. A little different statement of the rule is: “Notice to 
an agent, when acting within the scope of his authority and in reference to a 
matter over which his authority extends, is notice to his principal.” Security 
Mutual Life Ins. Co. v. Calvert (Tex. Civ. App.) 100 S. W. 1033, 1036; Law 
v. Texas State, etc., Ins. Co. (Tex. Com. App.) 12 S.W.(2d) 539; Id. (Tex. 
Com. App.) 16 S.W.(2d) 277; Southern Underwriters v. Jones (Tex. Civ. App.) 
13 S.W.(2d) 435 (writ refused); American Nat. Ins. Co. v. Bailey (Tex. Civ. 
App.) 3 S.W.(2d) 539; Springfield Fire, etc., Co. v. Brown (Tex. Civ. App.) 
13 S.W.(2d) 916; Springfield Fire, etc., Co. v. Whatley (Tex. Civ. App.) 279 
S. W. 287; National Fire Ins. Co. v. Carter (Tex. Com. App.) 257 S. W. 531; 
Western Assur. Co. v. Hillyer-Deutsch-Jarrett Co. (Tex. Civ. App.) 167 S. W. 
816: Northwestern Mutual Life Ins. Co. v. Freeman, 19 Tex. Civ. App. 632, 
47 S. W. 1025; Morrison v. Ins. Co. of N. A., 69 Tex. 353, 6 S. W. 605, 5 Am. 
St. Rep. 63; Hibernia Ins. Co. v. Malevinsky, 6 Tex. Civ. App. 81, 24 S. W. 
804: Southern Mutual Fire Ins. Co. v. Mazoch Bros. (Tex. Civ. App.) 291 S. W. 
257; Crescent Ins. Co. v. Camp, 71 Tex. 503, 9 S. W. 473; German Ins. Co. v. 
Everett, 18 Tex. Civ. App. 514, 46 S. W. 95; Camden Fire Ins. Co. v. Wandell 
(Tex. Civ. App.) 195 S. W. 289; Equity Mutual Fire Ins. Co. v. Harrell (Tex. 
Civ. App.) 247 S. W. 678. 

[8] The question of notice now under consideration is not affected by any 
restrictions or limitations upon the agent’s authority of which the insured or 
her agent may be chargeable with notice because of being recitations in the 
application or certificate. The issues of waiver or estoppel in this case are not 
predicated upon the theory that Bradford, the agent, waived anything or did 
any act to constitute an estoppel. It cannot be argued for a moment that Brad- 
ford had no authority to prepare and transmit applications. When he was told, 
in answer to one of the questions in the application, that Mrs. Lee. was not in 
good health, it was a duty which he owed the association to so prepare the 
application that it would disclose such fact. It was his duty to transmit the 
application showing such fact. It is wholly beside the question to contend that 
Bradford had no authority to waive anything or to so act as to create an estoppel. 
The knowledge or act which, concurring with other facts, created the waiver 
or estoppel, if any, was not the knowledge of the association imputed to it by the 
knowledge of Bradford and the association’s act in delivering the policy with 
such knowledge and collecting the dues. This distinction is pointed out in Law 
v. Texas State, etc., Ins. Co., supra. Notice to an applicant of restrictions or 
limitations upon the authority of the agent are effective to prevent the principal 
from being bound by acts or knowledge of such agent performed or acquired 
within the apparent, as distinguished from the actual, scope of his authority, but 
are no more effectual to prevent knowledge acquired in the actual scope of his 
authority from being the knowledge of the principal than would such knowledge 
given directly to the association’s highest officers. 

It would extend this opinion to an unreasonable length to attempt to discuss 
and distinguish the authorities relied upon by appellee. Of such cases the one 
apparently affording the most support for the judgment is Southern Surety Co. 
v. Benton (Tex. Com. App.) 280 S. W. 551, 552. In that case Benton, the ap- 
plicant, knowing at the time that he had tuberculosis, answered a question in 
the application, and by such answer warranted that he was “in sound condition, 
mentally and physically.” Nothing appeared in the application to indicate that he 
had “tuberculosis or other physical ailment.” He agreed in the application that 
the policy to be issued (upon the faith of such false answer) would not become 
effective unless when same was delivered to him he was “in good health and 
free from the effects of any injury, disease or bodily infirmity.” Of course, there 
was no waiver or estoppel in that case. Benton knew that the agent, in violation 
of his duty, was transmitting false information which would probably have the 
direct effect of causing the company to issue a policy it would not have issued 
had the correct information been furnished. Whether it be called fraud of the 
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applicant, collusion between the applicant and the agent, or notice to the applicant 
that the agent had no authority to deceive and mislead his principal, the result 
is all the same. No plea of waiver or estoppel is supported when any such 
state of facts is shown. 

In the instant case the applicant made truthful answers. She (through her 
agent) knew that the agent of the association wrote truthful answers in the 
application. She warranted the truthfulness of the answers as made and written. 
The agent was under the duty to the association to transmit those answers as 
made and written. The only reason the association did not have the benefit of 
the true facts when on December 29th it issued and delivered the policy was 
the breach of a duty on the part of its agent, for which the applicant was not 
responsible and which was covered by no warranty of the applicant to the 
association. The only way to visit the consequences of that breach of duty upon 
the insurer who “sent the agent out,” rather than upon the insured who was 
at no fault, is to charge the association with the knowledge which it was the 
duty of its agent to give. The most there can be said of the opinion in the 
Benton Case is that, apparently, a different reason was given to support an action 
in entire consonance with our conclusions kerein, but which reason is apparently 
inconsistent with the reasons which impel us to such conclusions. 

[9] Although there was a period of a little more than two weeks from the 
time application was made until the certificate was delivered, we think it would 
be making a too hypercritical distinction to say that the knowledge which we 
have concluded was imputable to the association did not extend to the time of 
the delivering of the certificate. Had the application been transmitted as written, 
it is not reasonable to suppose that the association would any more have issued 
the certificate than it would if the information concerning the applicant’s health 
had been that she was suffering from an internal cancer, which the evidence 
shows was the fact. The association delivered the certificate knowing that about 
two weeks before the insured was in such a state of health as required her to be 
in bed part of the time. It was put upon full inquiry that there may have been 
a fatal malady such as she had. To hold that the association had no knowledge 
of such fact would be, we think, to refuse to give application to the principles 
of waiver and estoppel discussed at length in the fore part of this opinion. 

We have therefore concluded that the trial court erred; that judgment should 
have been given for appellant; that therefore the judgment of the trial court 
should be reversed, and judgment here rendered for appellant, which is accord- 
ingly so ordered. 


CONNECTICUT GENERAL LIFE INS. CO. v. BERTRAND. No. 2201. 
Court of Civil Appeals of Texas. Beaumont. March 18, 1932. 
Rehearing Denied March 23, 1932. 

47 Southwestern Reporter 631. 


1. INSURANCE. 

In suit on policies containing rider increasing amount payable for permanent 
total disability, evidence of waiver by insurer of provisions that amount payable 
should be amount due when disability began held insufficient for jury (Rev. St. 
1925, art. 4736). 

Facts disclosed that a rider to the policy in controversy, to become ef- 
fective November 1, 1929, provided for an increased amount for per- 
manent total disability, the amount payable thereunder being the amount 
due when such disability began; that insured was injured in 1926, but that 
on November 1, 1929, it was not known his injury would be permanent; 
and that, pending the determination of the permanency of his disability, 
he and his employer agreed that, if he would wait, he would be kept on 
the pay roll for insurance purposes, and that, if he did not get better, he 
would be taken care of for the full amount. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

Reasonableness of attorney’s fees in insurance case is jury question and not 

matter of costs (Rev. St. 1925, art. 4736). 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
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3. INSURANCE. 

Where insured was injured in 1926, and permanency of disability was deter- 
mined after November 1, 1929, permanent disability dated from 1926 preventing 
recovery on rider effective November 1, 1929, increasing amount for permanent 
total disability (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Suit by Eugene L. Bertrand against the Connecticut General Life Insurance 
Company. From the judgment for plaintiff, defendant appeals. 

Reformed and affirmed in part, and reversed and remanded in part. 

Barnes & Barnes, of Beaumont, for appellant. 

WALKER, J 

Todd & Todd, of Beaumont, for appellee. 


This was a suit by appellee against appellant, on allegations of total permanent 
disability, upon two policies of life insurance issued in appellee’s favor under a 
plan of group insurance whereby appellant insured appellee as an employee of 
Gulf Oil Corporation and its subsidiary companies. The policies in issue con- 
tained a clause insuring appellee against total permanent disability. In his petition 
he plead two policies, one for $2,500 and the other for $3,000, and prayed also 
for 12 per cent. damages and reasonable attorney’s fees under provisions of ar- 
ticle 4736, R. S. 1925. On the verdict of the jury he was given judgment for the 
principal amount sued for with his damages and attorney’s fees in the sum of 


$750. 


[1] That appellee was entitled to judgment for the principal amount of the 
$2.5 


$2,500 policy was conceded by appellant on oral argument, but the contention was 
made that the principal amount of the er policy was only $1,000. This con- 
tention must be sustained. The policy si cd upon in the sum of $3,000 was origin- 
ally issued in the sum of $1,000, but it contained a condition automatically in- 
creasing its coverage to $3,000 on November 1, 1929, and the following rider’ was 
attached to the policy giving effect to this condition: “This is to notify you that 
in accordance with the terms and subject to the conditions of Group Policy 


G-5545 the Amount of your Insurance has been increased to $3,000 effective Nov. 
1, 1929.” For some time after the rider was attached to the policy appellant col- 
lected premiums from appellee for the increased coverage. The increased cover- 
age clause of the policy was subject to the following condition: “The amount of 
insurance payable in the event of permanent total disability shall be the amount 
due at the time such disability began.” Appellee was injured in 1926, and it was 
finally determined that total disability resulted from his injuries in 1928, but it 
was not known until after November 1, 1929, that his disability would be perma- 
nent. In its answer appellant denied liability for the increased coverage and 
pleaded as its defense the clause of the policy just quoted above. Against this 
answer appellee pleaded estoppel. The facts on this issue are that after appellee 
was injured he gave due notice to his employer and to appellant of his injury, 
thereby visiting them with all the facts upon which his cause of action is predi- 
cated. Though appellee was totally incapacitated from the date of his injury, as 
said above, it was not known at first that his disability would be permanent, and 
he and his employer agreed, as they had the right to do under the conditions of 
the policy, to quote from his brief, that if he would wait he would be kept on 
the payroll for insurance purposes and that if he did not get better he would be 
taken care of for the full amount.” At the time this agreement was made the 
full amount of appellee’s insurance was $2,500 on one policy and $1,000 on the 
other. This agreement was carried out in good faith by all three parties, that is, 
appellee, the employer, and appellant. As‘it was not known on November 1, 
1929, the date of the automatic increase in the insurance coverage, that appellee’s 
disability would be permanent, this condition of the policy was given effect, but, 
as a matter of law, it must be said that the increased coverage was subject to the 
condition that “the amount of insurance payable in the event of permanent total 
disability shall be the amount due at the time such disability began.” Nothing was 
done or said by any party that would constitute a waiver of this condition. In 
fact, all parties were dealing with each other in the utmost good faith. Appellee 
was not led to change his position for the worse. The agreement postponing 
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settlement under the conditions of the policy was for the mutual interest of all 
parties. Appellee was to remain on the pay roll of his employer, and, if he got 
well, was to retain his job. Appellant was not to be called upon to pay for total 
disability until that issue was fully determined by the development of appellee’s 
case. If he got well, then he was to have his increased coverage. Again, if ap- 
pellee got well, his employer was to continue having the benefit of his trained 
services. But if, in the future development of his case, he did not get well, and 
it was shown, that his disability was permanent, then it was the clear intent of 
the parties that the clause of the policy, limiting his recovery to the date of his 
injuty, was to be given full effect. In our discussion of this issue we want to 
make the point clear that it is our judgment that the issue of estoppel was not 
raised by the facts, and not, though raised by the evidence, that the verdict of the 
jury on the issue of estoppel was so against the great weight and preponderance 
of the testimony as to be clearly wrong. If the facts stated were, in law, sufh- 
cient to raise the issue, we would not disturb the jury’s verdict, finding this is- 
sue in appellee’s favor. 

[2] The jury’s verdict fixing appellee’s .attorney’s ‘fees at the sum of $750 
was without support of any affirmative evidence offered by him on this issue. 
In Norwood v. Ins. Co., 16 S.W.(2d) 842, this court held that the reasonableness 
of attorney’s fees in an insurance case was a question for the jury. The same 
construction was given article 4736 in American Surety Co. v. Fielder (Tex. Civ. 
App.) '86°S.W.(2dy 818." Appellee contends that the attorney’s fee allowed in 
insurance cases “is a matter of costs in the case, and as such need not be submit- 
ted to the jury.” The principal case cited in) support of this contention is Insur- 
ance ‘Co! v. Chowning, 86 Tex. 654, 26 S. W. 982, 24 L. R. A. 504. Under the de- 
cisions just cited this contention must be denied. 

[3] While appellant has propositions to the effect that it was not given notice 
of appellee’s claim under his policies and against certain evidence offered by ap- 
pellee to raise the issue of notice, we understand that all these propositions were 
abandoned on oral argument. Also, propositions are advanced attacking the form 
of the submission of total permanent disability. These propositions are denied. 
It must be said, as a matter of law, that the injuries received by appellee resulted 
in his total permanent disability from the date of such injuries. 

From what has been said, it follows (a) that the judgment in appellee’s fa- 
vor on the issue of attorney’s fees must be reversed, and the cause on this issue 
remanded for a new trial; (b) that his judgment on his policies must be limited 
to $2,500 on the first policy and $1,000 on the second policy, and as so limited and 
reformed the judgment on these items is affirmed, with interest at 6 per cent. per 
annum from March 1, 1931, the date of the filing of the third amended origina! 
petition; (c) that he is entitled to 12 per cent. damages on the $3,500, the prin- 
cipal amount of his policies. 

Reformed and affirmed in part; reversed and remanded in part. 


MAYCOCK v. CONTINENTAL LIFE INS. CO. et al. No. 5066. 


Supreme Court of Utah. March 16, 1932. 
9 Pacific Reporter (2d) 179. 


1. INSURANCE. 
_ Where it was doubtful which claimant was entitled to proceeds of life policy, 
insurer’s failure to bring interpleader action held not to constitute unreasonable 
delay in making payment and did not justify judgment against insurer for in- 
terest (Comp. Laws 1917, § 6517). 

(For other cases, see Insurance, Dec. Dig. § 598.) 
2. INSURANCE. 

Where it was doubtful whether assignee of policy or insurer’s executor was 
entitled to proceeds of policy, awarding assignee interest prior to time insurer 
entered appearance resisting assignee’s demand held error. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

4. INSURANCE. 

Nothwithstanding existence of conflicting claims, insurer’s failure to prompt- 
ly pay proceeds of life policy into court and withdraw from litigation precluded 
insurer from recovering costs and attorney’s fees, but entitled claimant obtain- 
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ing judgment to costs and legal interest during time insurer wrongfully with- 
held proceeds. 

In such case claimant obtaining judgment was entitled to legal in- 
terest from time insurer entered appearance in claimant’s suit and re- 
sisted claimant’s demand. 


(For other cases, see Insurance, Dec. Dig. §§ 598, 675.) 


Appeal from District Court, Weber County; E. E. Pratt, Judge. 

Action by Rhoda Maycock against the Continental Life Insurance Company 
and another. Judgment for plaintiff, and defendants appeal. 

Affirmed, and cause remanded with directions. 

Wm. A. Hilton, of Salt Lake City, and Henderson & Johnson, of Ogden, 
for appellants. 

Woolley & Holther, of Ogden, for respondent. 

Elias Hansen, J. 


_ This controversy arose out of a life insurance policy. Oscar Broom Madson 
died on January 10, 1929. At the time of his death he carried a life insurance 
policy in the sum of $5,000 with the defendant Continental Life Insurance Com- 
pany. The estate of the insured was named as the beneficiary in the policy. 
Prior to his death Mr. Madson assigned the policy to the plaintiff herein. By 
virtue of such assignment plaintiff claimed to be entitled to the proceeds of the 
insurance policy. On August 15, 1929, plaintiff commenced this action in the 
district court of Weber county, Utah, to recover the money owing upon the 
policy. The Ogden State Bank, as executor of the last will and testament of 
Oscar Broom Madson, was made a party defendant in the action because, as 
alleged in the complaint, it claimed some interest in the proceeds of the insur- 
ance policy adverse to the plaintiff. So far as appears, the defendant insurance 
company was not served with process, but on October 11, 1929, it filed its answer 
in the cause. The answer of the insurance company admits its liability to pay 
some one the sum of $5,000. It, however, denied that plaintiff is entitled to 
the $5,000. The insurance company further alleged in its answer that “it is 
without sufficient information or knowledge upon which to form a belief as to 
the truth of the allegation * * * of plaintiffs complaint * * * ; ‘that the claim 
of the defendant Ogden State Bank as such executor is without any right or 
foundation in law or in equity’ and upon that ground this defendant denies that 
the claim of the Ogden State Bank as such executor is without any right or 
foundation in law or in equity * * * This defendant alleges that it has at all 
times since the receipt by it of proof of the death of said Oscar Broom Madson 
been willing and ready to pay the proceeds of said policy to the person or per- 
sons rightfully entitled thereto; that it is unable to determine which of said 
claimants, that is the plaintiff, or the defendant, Ogden State Bank, as executor 
of the last will and testament of the said Oscar Broom Madson, deceased, is 
entitled to the proceeds of said life insurance policy and that it is ready and 
willing to deliver the same to such person as this court shall direct.” The Ogden 
State Bank, as executor of the last will and testament of Oscar Broom Mad- 
son, entered its appearance in this cause and filed a demurrer to plaintiff’s com- 
plaint. The demurrer was overruled and time given to answer. No answer was 
filed by the Ogden State Bank and its default was entered because of its failure 
to answer. On January 16, 1930, the defendant Continental Life Insurance Com- 
pany paid to the clerk of the district court of Weber county, Utah, the sum 
of $5,000 to abide the judgment of the court in the cause. On January 17, 1930, 
the cause came on for trial upon the issues joined by plaintiff's complaint and 
the answer of the defendant insurance company. At the trial, evidence, oral 
and documentary, was given on behalf of the plaintiff and the defendant insur- 
ance company. The trial court found the issues in favor of the plaintiff and 
against the defendants. On February 1, 1930, a judgment was entered. The 
judgment directed the clerk of the court to pay to the plaintiff the $5,000 which 
had been deposited with him by the defendant insurance company. The plain- 
tiff was also awarded judgment against the insurance company for the sum of 
$382.20, the same being interest at the rate of 8 per cent. per annum from 
February 2, 1929, to January 16, 1930, and costs in the sum of $13.20. The de- 
fendant insurance company alone prosecutes this appeal. The principal com- 
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plaint urged by the appellant in its brief is that the court erred in awarding 
judgment against it for interest and costs. Appellant, however, also contends 
that it should have been awarded its costs, including a reasonable fee for the 
attorneys who represented it at the trial. Appellant also assigned as error that 
part of the judgment wherein the trial court directed the clerk to forthwith pay 
to the plaintiff the $5,000 which was deposited with the clerk by the insurance 
company. 

The following additional facts are established’ by the evidence which is not 
in conflict: In 1927, Mr. Madson wrote to the defendant insurance company 
requesting that Miss Rhoda Maycock (the plaintiff) be made the beneficiary in 
his insurance policy. He explained that Miss Maycock had been a model 
mother to his boy, and in order to repay her in part for her services, he desired 
that she be made the beneficiary so that in case of his death she could be paid 
the $5,000 without the expense and delay that would be incidental to making 
her a bequest in his will for that amount. The defendant insurance company in 
reply to Mr. Madson’s letter stated that Miss Maycock could not be made the 
beneficiary in his policy because she had no insurable interest in his life; that 
the same results could be accomplished if he (Mr. Madson) would assign the 
policy to Miss Maycock; and that if he desire to make an assignment of his 
policy to Miss Maycock the company would send him blank forms of assign- 
ment. Later in that year the company furnished the blank forms and Mr. 
Madson executed an assignment in duplicate of his policy to Miss Maycock. 
One of the duplicate assignments so executed was retained by the company 
and the other returned to Mr. Madson. The assignment so executed reads as 
follows: 

“For value received, I hereby assign and transfer unto Rhoda Maycock of 
940 West Twelfth Street, Ogden, Weber County, Utah, the Policy of Insurance 
Known as No. 14853, issued by the Continental Life Insurance Company, St. 
Louis, Mo., upon the life of Oscar Broom Madson, of Ogden, Weber County, 
Utah, and all benefit and advantage to be had or derived therefrom, as the in- 
terest of the assignee may appear, subject to the conditions of the said policy 
and to the rules and regulations of the Company, and further subject to any 
indebtedness against said policy, carried by the Company, which takes priority 
over this assignment. Said Policy,is not now assigned to any other individual, 
firm, association or corporation. 

“Witness my hand and seal, this 3rd day of December, nineteen hundred 
twenty-eight. 

“TSigned] Oscar Broom Madson, Insured 
“Estate, Beneficiary 

“The Continental Life Insurance Company, of St. Louis, Missouri, in ac- 
cordance with its rules, as stated below, has retained the duplicate of this as- 
signment. 


“(Signed] R. M. Donnelly, 


, “Ass’t Secretary. 
“St. Louis, Dec. 12, 1928. 


“Read Instructions Carefully 


“The rules of the Company require that assignment of policies issued by it 
shall be made in duplicate; that both copies shall be sent to the Home Office, and 
that one copy shall be retained by the Company and the other returned. 

“The company has no responsibility for the validity of any assignment. 

“The acknowledgment must be made before an officer duly authorized to 
administer oaths and take acknowledgments to deeds of real estate whose offi- 
cial seal should be affixed. 

“Form for release is on the back hereof.” 

_ Soon after the death of Mr. Madson and on or about February 2, 1929, 
plaintiff caused to be furnished to the insurance company due proof of Mr. 
Madson’s death and demanded payment to her of the face value of the policy. 
On February 4, 1929, the Ogden State Bank was appointed executor of the last 
will and testament of Mr. Madson, and on the same day, letters testamentary 
were issued to the bank. Thereafter considerable correspondence was had be- 
tween the insurance company and counsel for the plaintiff. The insurance com- 
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pany was unwilling to pay plaintiff the proceeds of the policy because, as it 
claimed, the assignment was not absolute but conveyed to plaintiff only such 
of the proceeds “as the interests of the assignee may appear”; and also because, 
as it was informed, the Ogden State Bank claimed some interest in the pro- 
ceeds of the policy. The plaintiff caused to be prepared and sent to the insur- 
ance company three affidavits wherein it was averred that Miss Maycock was 
housekeeper of Mr. Madson for a period of between ten and twenty years and 
that Mr. Madson on divers occasions prior to making the assignment stated 
that he intended to assign the whole of the proceeds of his life insurance policy 
to Rhoda Maycock to compensate and reward her for her long, continued, and 
faithful service to him. The insurance company wrote to the Ogden State Bank 
informing it that Miss Maycock was claiming all of the proceeds of the insur- 
ance policy and inquired from the bank if it, as executor of the last will and 
testament of Mr. Madson, claimed any interest in such proceeds. That letter 
was not answered but was given to the attorney for the bank. The bank’s 
attorney testified that he did not answer the letter because as a legal proposi- 
tion he did not know whether the bank as executor of Mr. Madson’s will did 
or did not have a right to proceeds of the policy. The insurance company in- 
formed the plaintiff of the claim made by the bank and of the failure of the 
bank to answer the letter which was written to it. Finally the insurance com- 
pany urged the plaintiff to bring an action so that it might determine who was 
entitled to the proceeds of the policy. 


[{1, 2] Prior to the times this action was begun, the defendant insurance 
company apparently acted in the utmost good faith in refusing to pay the pro- 
ceeds of the policy to the plaintiff because of a likelihood that the Ogden State 
Bank would claim the fund. Until this action was begun the insurance com- 
pany had no way of paying the money into court and it could not safely pay it 
to either the plaintiff or Ogden State Bank. The attorneys who represented 
the defendants, as well as the attorneys who represented the plaintiff, in the 
correspondence had between the parties looking to an adjustment of who was 
entitled to the proceeds of the policy, seemed to have been in acccord in enter- 
taining doubts as to whether or not the assignment made by Mr. Madson of 
his policy to Miss Maycocok vested in her all of the proceeds of the policy. 
We have heretofore in this opinion stated thg views entertained by the attorney 
for the Ogden State Bank. In one of the letters written by the attorneys for 
the plaintiff to the attorneys for the insurance company it was stated: “We 
fully realize your position and desire to be protected in the matter of the pay- 
ment of this money to the right party and we are endeavoring to secure a 
waiver from the bank.” So far as appears, plaintiff’s attorneys were unable 
to secure “a waiver from the bank.” In justification of its failure to pay the 
money to the plaintiff, counsel for the insurance company call our attention to 
the case of Barrett v. Northwestern Mutual Life Insurance Co., 99 Iowa, 637, 
68 N. W. 906, 907, wherein it is held that an assignment of a life insurance pol- 
icy using the words “as their interest may appear” is an assignment of a quali- 
fied and not an absolute interest in the proceeds of an insurance policy. The 
defendant insurance company could have brought an action in interpleader as 
provided by Comp. Laws Utah 1917, § 6517, and in such action have secured 
leave of court to pay the money into court and be relieved of liability. Does 
its failure to bring such an action constitute an unreasonable delay on its part 
in making payment and does such failure justify a judgment against it for in- 
terest? Upon both principle and the authorities the question must be an- 
swered in the negative. Mutual Life Insurance Co., of New York v. Rodney 
et al., 12 Del. Ch. 294, 114 A. 163. The court below was in error in awarding 
plaintiff interest on the $5,000 prior to the time that the defendant insurance 
company entered its appearance in this cause. Up to that time the insurance 
company had good reason to fear that it might suffer injuries if it paid the 
proceeds of the insurance policy to either the plaintiff or to the Ogden State 
Bank. 


[3] An entirely different situation is presented after October 11, 1929, when 
the insurance company filed its answer in the cause. If the insurance company 
at the time it entered its appearance had paid the $5,000 into court and asked 
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that plaintiff and defendant bank litigate their claims to the money so paid 
and had asked to be relieved from liability, it would have been entitled to a 
discharge from further liability. The insurance company, however, did not 
pursue that course. On the contrary, its answer denied plaintiff’s right to the 
proceeds of the policy. It resisted the payment of the $5,000 to the plaintiff at 
the trial even after the defendant bank abandoned its claim to the money. After 
the trial court orally announced its decision, counsel for the insurance company 
requested that the $5,000 be not paid to the plaintiff until he could communicate 
with the insurance company. The request was granted. By one of its assign- 
ments of error in this court, the insurance company complains because the court 
below adjudged that the plaintiff is entitled to the whole of the $5,000 and that 
the defendant bank has no interest therein. The function of an interpleader is 
to compel conflicting complainants to litigate their claims among themselves. 
Since this action was begun the insurance company has not assumed the role of 
one not claiming any title or interest in the $5,000, but rather that of a defend- 
ant resisting plaintiff’s claim to the proceeds of the policy. Appellant having 
played the part of a defendant in the cause since it entered its appearance, and 
having failed to defeat plaintiff’s claim to the fund in controversy, must abide 
the result of defeat the same way as any other defendant. 

[4] The insurance company was entitled to be protected against the con- 
flicting claims of plaintiff and the Ogden State Bank, but it was not concerned 
with which of the claimants secured the money so long as it was relieved of 
liability. The unwarranted failure of the insurance company to promptly pay 
the money into court and withdraw from the litigation made a trial of the issues 
necessary. The position taken by the insurance company was calculated to pro- 
long the litigation and to deprive the party entitled to the fund from the use 
thereof. The insurance company owed a duty to the claimants of the fund and 
especially to the plaintiff to promptly pay the money into court and withdraw 
from the litigation. The failure of the insurance company to perform such 
duty precludes it from recovery of costs and attorney’s fee incurred in the trial 
of this cause and entitles plaintiff to her costs and legal interest on the $5,000 
during the time the insurance company wrongfully withheld the proceeds of 
the policy. The trial court was in error in computing interest from February 
2, 1929, to January 16, 1930. Plaintiff is entitled to a judgment against the de- 
fendant insurance company for interest at the rate of 8 per cent. per annum 
from October 11, 1929, to February 1, 1930. In all other respects the judgment 
should be and is affirmed. This cause is remanded to the district court of Weber 
county, with directions to that court to recast its findings of fact, conclusions 
of law, and judgment to conform to the views herein expressed. Neither party 
is awarded any costs on appeal. 

Cherry, C. J., and Straup, Folland, and Ephraim Hanson, JJ., concur. 

ee 
PROVIDENT RELIEF ASS’N v. BUTTS. 
Supreme Court of Appeals of Virginia. March 24, 1932. 
163 Southeastern Reporter 66. 
1. INSURANCE. 


Life insurer held not bound by fraudulent act of agent writing in application 
that insured and beneficiary were cousins when they were not related, since 
insured could have discovered fraud by examining application. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Error to Circuit Court of City of Norfolk. 

Action by Junius Butts against the Provident Relief Association. Judgment 
for plaintiff, and defendant brings error. 

Reversed. 
ry Argued before Campbell, C. J., and Holt, Hudgins, Gregory, and Browning, 

A. A. Bangel, of Portsmouth, for plaintiff in error. 

I. N. Wilson, of Norfolk, for defendant in error. 

CAMPBELL, J. 

This action was brought by Junius Butts, alleged beneficiary, to recover of 
the plaintiff in error, defendant in the trial court, the amount of an insurance 
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policy issued on the life of one Lillian Smith. There was a verdict for the 
plaintiff, judgment was entered thereon by the court, and we are asked to review 
that judgment. 

The written application was made by Butts, signed by him, and recites the 
relationship of the insured and Butts as that of cousin. The recital in the 
application on which the policy was issued is conceded to be false. It appears 
that for a number of years Butts and Lillian Smith had been living in a state 
of illicit cohabitation. At the time of the application they had separated and 
Butts testified on the trial that she was indebted to him in the sum of $800 and 
that he also held two other policies on her life. The day after her death, Butts 
presented the policy to the defendant and demanded payment therefore, which 
was refused. 

The notice of motion merely sets forth that Lillian Smith was insured by 
the defendant in the sum of $500, and that plaintiff was named as beneficiary in 
the policy. In explanation of the recital in the application, plaintiff, on cross- 
examination, stated that he informed defendant’s agent that Lillian Smith was 
his “woman”; that he did not inform him that she was his cousin; that, though 
he could read, he did not read either the application or the policy. The proof 
further shows that Butts was a frequent violator of the law, having been con- 
victed of various offenses at least eighteen times. 

The agent of the companv testified that Butts stated the relationship as that 
of cousin. Two other applications for insurance on the life of Lillian Smith in 
other companies, signed by Butts, recited the relationship as that of cousin. 

Plaintiff bases his right of recovery on two grounds: (a) That the answers 
given were true; (b) that he was.a creditor of Lillian Smith. In our opinion he 
is not entitled to recover on either ground. 

The case made out by plaintiff appears in his examination in chief, and is 
quoted at length as follows: 

Your name is Junius Butts? 

Yes, sir. 

Where do you live? 

I live 322 Cumberland Street. 

Do you know Lillian Smith? 

Yes, sir. 

What relation, if any, was she to you? 
None at all. 

What? 

No way related at all. 


It appears here on the 16th of September, 1922, you had one Lillian 
Smith insured in the Provident Relief Association in the sum of $500. Is this 
true? 

"A. Ves; Sit, 

“Q. Will you please state the circumstances under which you had her insured? 

“A. Lillian Smith and I were living together as man and wife. And I left 
her to my house just like a man would leave his woman or wife, and went off 
and went to Washington, and I got in trouble in Washington and the Judge 
gave me 360 days, but, by being a good prisoner, he let me out with 300 days. 
And when I got out I come back to Norfolk. And when I come back to Norfolk 
I didn’t have no house at all. She was not there. She was living somewhere else, 
renting a little room. And I went to find her, and I asked about my furniture 
and clothes and everything and all was gone. And she gave me certain excuses, 
and this and that. She said she pawned the furniture to the Empire, if I am not 
mistaken. 

“Mr. Bangel: We object to that. 

“The Court: We are interested in the insurance. 

“A. (Continued.) And she pawned the furniture to the Empire. 

“By the Court: 

“Q. We don’t care about the furniture. Anything she owed you, tell about that. 

“A. After all my furniture was gone and I asked her from time to time. 
I would not live with her any more, and I asked her from time to time what 
she was going to do. She said it wasn’t nothing for her to do. And I heard about 


‘0. 
A. 
“0, 
“A. 
Q. 
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her and heard she had some money but it was not as much as I thought it was. 
I went and asked her about some money on the things. 

“Mr. Bangel: We object. 

“By the Court: 

“Q Tell the jury if she owed you any more? 

“A. Yes, sir. 

“Q. Well, tell them that. 

“A. She owed me around between $800 and $900, what I valued my furniture 
and she made way with it. And from time to time I went to her and I says to 
her, ‘What are you going to do about my money?’ She says, ‘Ain’t nothing I can 
do about it.’ 

“By the Court: 

“Q. Junius, I have told you ten times not to tell any conversations. 

“A. Yes, sir. 

“By Mr. Wilson: 

“Q. I will ask you about insurance. Did you and the girl have any discussion 
prior to the issuance of that policy? 

“A. Yes, sir. Her sister and I had discussed the insurance but not that par- 
ticular one. I asked her could I insure her. 

“Mr. Bangel: I object to what her sister said. 

“By the Court: 

“Q. You have already told the jury that she was indebted to you. That is 
all they are interested in. They do not care anything about conversations between 
you and: her. 

“A. And I asked her could I take insurance on her to protect my. and she 
said yes. And I issued insurance with this company. 

“By Mr. Wilson: 

“Q. Was anybody present at the time? 

“A. When I took the insurance? 

“Q. No, when you had the conversation with her. 

“A. With her sister? 

“Q. Is her sister in the court room? 

“A. ‘Yes, sir. 

“QO. And there was a witness present at the time you and the woman had the 
conversation about the insurance? 

“A. Yes, sir, her sister. 

“Q. Did she consent to you insuring her? 

“A. Yes, sir. i 

“Q. All right. Answer Mr. Bengel’s questions.” 

[1] In the face of the recitals in the applications and policy, that the elation- 
ship was that of cousin, the testimony of plaintiff throws very little light on the 
question. But let us assume that plaintiff revealed the true situation to the agent, 
and that the agent, in his zeal to obtain business, perpetrated a fraud upon his 
principal. Is the principal bound by the fraudulent act of the agent? We think 
not. 

In Royal Insurance Company v. Poole, 148 Va. 363, 138 S. E. 487, 489, Judge 
Chichester approves the doctrine stated by Mr. Justice Field in New York Life 
— Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934. There we 
read: 

“Mr. Justice Field, speaking for the court, said: 

“Tt is conceded that the statements and representations contained in the 
answers, as written, of the assured, to the questions propounded to him in his 
application, respecting his past and present health, were material to the risk to 
be assumed by the company, and that the insurance was made upon the faith of 
them, and upon his agreement accompanying them, that, if they were false in 
any respect, the policy to be issued upon them should be void. It is sought to 
meet and over come the force of this conceded fact by proof that he never made 
the statements and representations to which his name is signed; that he truth- 
fully answered those questions; that false answers written by an agent of the 
company were inserted in place of those actually given, and were forwarded 
with the application to the home office; and it is contended that, such proof being 
made, the plaintiff is not estopped from recovering.’ 
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“And then the court proceeds to wipe aside this contention as follows: 

““But, on the assumption that the fact -as to the answers was as stated, and 
that no further obligation rested upon the assured in connection with the policy, 
it is not easy to perceive how the company can be precluded from setting up their 
falsity, or how any rights upon the policy ever accrued to him. It is, of course, 
not necessary to argue that the agent had no authority from the company to 
falsify the answers, or that the assured could acquire no right by virtue ot his 
falsified answers. Both he and the company were deceived by the fraudulent 
conduct of the agent. The assured was placed in the- position of making false 
representations in order to secure a valuable contract which, upon a truthful 
report of his condition, could not have been obtained. By them the company was 
imposed upon and induced to enter into the contract. In such a case, assuming 
that both parties acted in good faith, justice would require that the contract be 
canceled and the premiums returned. As the present action is not for such a can- 
cellation, the only recovery which the plaintiff could properly have upon the facts 
he asserts, taken in connection with the limitation upon the powers of the agent, 
is for the amount of the premiums paid, and to that only would he be entitled 
by virtue of the statute of Missouri. 

“*But the case as presented by the record is by no means as favorable to him 
as we have assumed.’ (And all that follows is equally true in the instant case.) 
‘It was his duty to read the application he signed. He knew that upon it the 
policy would be issued, if issued at all. It would introduce great uncertainty in 
all business transactions, if a party making written proposals for a contract, 
with representations to induce its execution, should be allowed to show, after 
it had been obtained, that he did not know the contents of his proposals, and to 
enforce it, notwithstanding their falsity as to matters essential to its obligation 
and validity. Contracts could not be made, or business fairly conducted, if such 
a rule should prevail; and there is no reason why it should be applied merely to 
contracts of insurance. There is nothing in their nature which distinguishes them 
in this particular from others. But here the right is asserted to prove, not only 
that the assured did not make the statements contained in his answers, but that 
he never read the application, and to recover upon a contract obtained by repre- 
sentations admitted to be false, just as though they were true. If he had read 
even the printed lines of his application, he would have seen that it stipulated 
that the rights of the company could in no respect be affected by his verbal 
statements, or by those of its agents, unless the same were reduced to writing 
and forwarded with his application to the home office. The company, like any 
other principal, could limit the authority of its agents, and thus bind all parties 
dealing with them with knowledge of the limitation. It must be presumed that 
he read the application, and was cognizant of the limitations therein expressed.’ ” 

The Poole Case, Ryan v. World Mutual Life Insurance Co., 41 Conn. 168, 
19 Am. Rep. 490, is also cited with approval as authority for the propositions 
that an insurer is not bound by the fraudulent act of the agent, especially when 
it was within the power of the insured to discover the fraud by an examination 
of the application. The language relied on is as follows: 

“But it cannot be supposed that these defendants intended to clothe this 
agent with authority to perpetrate a fraud upon themselves. That he deliberately 
intended to defraud them is manifest. He well knew that if correct answers were 
given no policy would issue. Prompted by some motive he sought to obtain a 
policy by means of false answers. His duty required him not only to write the 
answers truly as given by the applicant. but also to communicate to his prin- 
cipal any other fact material to the risk which might come to his knowledge 
from any other source. His conduct, in this case, was a gross violation of duty, 
in fraud of his principal, and in the interest of the other party. To hold the 
principal responsible for his acts, and assist in the consummation of the fraud, 
would be monstrous injustice. When an agent is apparently acting for his 
principal, but is really acting for himself, or third persons, and against his 
principal, there is no agency in respect to that transaction, at least as between the 
agent himself or the person for whom he is really acting and the principal. 
* * * The fraud could not be perpetrated by the agent alone. The aid of the 
plaintiff or the insured, either as an accomplice or as an instrument, was essential. 
If she was an accomplice, then she participated in the fraud, and the cause falls 
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within the principle of Lewis v. Phoenix Mutual Life Ins. Co., 39 Conn. 100. 
If she was an instrument, she was so because of her own negligence, and that 
is equally a bar to her right to recover. She says that she and. her husband 
signed the application without reading it and without its being read to them. 
That of itself was inexcusable negligence. * * *” 

But it is contended by plaintiff that in Modern Woodmen of America v. 
Lawson, 110 Va. 81, 65 S. E. 509, 511, 135 Am. St. Rep. 927, this court has 
stated a contrary doctrine. That case merely holds that “* * * an applicant 
for insurance has a right to depend upon the superior knowledge of the agent, 
and, in the absence of notice of limitations upon his powers, to assume that his 
authority is commensurate with the nature of the employment, and in good faith 
to act upon information imparted by the agent and to follow his instructions in 
all matters pertaining to the preparation of the application.” .In no sense is it 
authority for the doctrine that the principal is estopped from relying on the fraud 
of the agent when the fraud practiced was unknown to the principal. 

[2] At the conclusion of the evidence, over the-objection of the defendant, 
this instruction was given to the jury: “The Court instructs the jury that a cre- 
ditor has an insurable interest in the life of his debtor.” 

As an abstract proposition of law, the instruction is perfect, but it has no 
application to the case at bar. Neither in the application, the policy of insurance, 
the nottce of motion, nor in the evidence of the plaintiff, is it shown or claimed 
that the defendant was apprised of the alleged fact that Lillian Smith was 
indebted to plaintiff when the policy was issued. No claim is made by plaintiff 
that he informed the agent that insured was indebted to him. There is not a 
scintilla of evidence in the record that plaintiff informed the agent of the alleged 
relationship of creditor and debtor, and requested a policy of insurance based on 
such an insurable interest. The only intimation in the record that such a relation- 
ship existed is to be found in the evidence of plaintiff on the trial, that Lillian 
Smith was indebted to him in the sum of $800, and that he secured her consent 
to take out the policy. The instruction injected an issue raised by neither the 
pleadings nor the proof. It seems to us more than probable that the jury were 
misled by the instruction, and that their verdict was based on an issue not involved 
in the case. 

The judgment of the trial court will be reversed, and judgment entered in 
this court for the plaintiff in error. 

Reversed. 


CODY v. JOHN HANCOCK MUT. LIFE INS. CO. No. 7124. 


Supreme Court of Appeals of West Virginia. Feb. 9, 1932. 
Rehearing Denied March 21, 1932. 
163 Southeastern Reporter 4. 


1. INSURANCE. 

_ Generally, insured under life policy containing disability clause must, to 
minimize disability, submit to treatment to which reasonably prudent man would 
ordinarily submit. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. 


Failure of insured, under life policy containing disability clause, to submit to 
reasonable and proper treatment, held to preclude insured from recovering in- 
demnity for total disability subsequent to time when condition could have been 
substantially improved by treatment recommended but not obtained. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Syllabus by the Court. 


A party who carries insurance against physical disability must, as a general 
tule, in order to minimize disability which has overtaken him, submit to treat- 
ment to which a reasonably prudent man would ordinarily submit. Where the 
facts are plain or undisputed, such party’s failure to follow advice of competent 
physicians as to the course he should pursue in correcting his ailment, such 
advice being reasonable and proper, precludes him as a matter of law from re- 
covering of the insurer for total disability subsequent to a time when it could 
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reasonably have been expected that his condition would have been substantially 
improved had he acted promptly on the medical advice which he received. 

Error to Circuit Court, Raleigh County. 

Action by Andrew D. Cody against the John Hancock Mutual Life Insur- 
ance Company. Judgment in favor of the plaintiff, and the defendant brings error. 

Judgment reversed, verdict set aside, and a new trial awarded. 

File, Goldsmith & Scherer, of Beckley, for plaintiff in error. 

Warren A. Thornhill, Jr., of Beckley, and Dillon, Mahan & Holt, of Fayette- 
ville, for defendant in error. 

MAXWELL, J. 

The plaintiff obtained verdict and judgment against the defendant for 
$2,910.95. Writ of error followed. 

The suit is predicated on a total disability and waiver of premium clause of 
a life insurance policy. The amount of the verdict and judgment represents the 
full claim of plaintiff for the sum of $250 per month (being 1 per cent. monthly 
of the amount of the policy, $25,000) and premiums paid by plaintiff on his 
policy, both with interest, during the eight months’ period of May 10, 1930, 
January 10, 1931. 

An assignment of error goes to the action of the trial court permitting two 
physicians who had examined and treated the plaintiff to express their opinion, 
in response to questions propounded by counsel for plaintiff, that during the 
period aforesaid plaintiff was unable to perform in customary manner the duties 
necessary to the prosecution of any occupation or employment for wage or profit. 
It is urged that this expression of opinion by the physicians was an invasion of 
the province of the jury. We cannot share that view. The plaintiff was suffer- 
ing from toxemia. Obviously, that is not a matter about which laymen are advised. 
It was therefore proper not only for the physicians to testify as to the nature oi 
the Poca but as to its effect on the patient during their period of observation. 
In dealing with such matters it would be extremely difficult, if not impossible, 
for physicians to make clear to the jury just the characteristics of the disease 
and its effects. If the patient had been suffering from a broken leg, the situation 
would be different; the nature of the injury and the resultant incapacity of the 
patient to perform gainful duties would have been obvious. 

Another point of error pertains to the testimony of William Miller, who 
was chauffeur for the plaintiff part of the time during which he was suffering 
from total disability. Certain conduct of the plaintiff within that period was 
sought to be shown. This related to his rather frequent trips to other cities 
with a female companion; that they would stay at hotels several days at a time; 
that on such occasions the plaintiff did not use a cane or limp as he did at 
home. This testimony was proper, and in our opinion the trial court erred i 
indicating to the defendant that the testimony with reference to plaintiff's con- 
duct with the female companion would not be admitted. But it appears from 
the record that, following a statement by counsel out of the presence of the 
jury as to what he expected to prove in the respect mentioned, the court stated 
to counsel for defendant: “You can go ahead and ask the questions and I will 
rule on them when they come.” If a sufficiently full development of the facts 
was not thereafter brought out by counsel in interrogating the witness, we cannot 
say that the responsibility therefor rests upon the trial court, for, seemingly, 
counsel was then permitted to propound to the witness such questions as he 
desired. 

A third point of error presents the soundness of plaintiff's instruction No. 
given to the jury over the objection of the defendant. This instruction sets cov 
at some length provisions of the insurance policy with reference to the monthly 
sum to be paid the plaintiff in the event of total disability, and waiver of pre- 
mium during such period. The instruction proceeded: “And you are further in- 
structed in this connection that the total disability contemplated by this policy 
does not mean a state of absolute helplessness, but means the inability to do 
substantially all of the material acts necessary to the prosecution of any occupa- 
tion or employment for wage or profit in substantially the customary and usual 
manner in which such occupation or employment for wage or profit is prosecuted.” 
This exple ination of what is meant in insurance policies by the expression “total 
disability” seems sound and reasonable. “Total disability” is of course a relative 
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expression. It does not mean absolute incapacity, mental or physical. The phrase 
must be construed rationally and practically. This, the instruction did. 14 Ruling 
Case Law, p. 1316; 5th Supplement (Idem.), p. 3810. 

[1, 2] The most serious question presented on the record is this: Is the 
plaintiff estopped from recovery because of his delay in taking proper treatment 
for his ailments after having been advised by competent physicians as to what 
he should do? The facts in detail are these: On April 17, 1930, he first con- 
sulted his physician, who, after a thorough physical examination, informed 
plaintiff that he was suffering from a toxic condition of the blood ‘and advised 
him to consult a dentist regarding a diseased condition of his gums and infected 
teeth and a specialist concerning the removal of diseased tonsils. The physician 
then prescribed treatment and placed him on restricted diet. This same physician, 
after another examination about May 1, 1930, again advised him that he would 
have to have “something done with his teeth and tonsils, that they were probably 
responsible for his feelings.” July 19th, plaintiff first visited a dentist who, after 
an X-ray examination, informed him that a lower molar was badly abscessed and 
should be removed. Plaintiff's gums were treated for the first time January 22, 
1931. His tonsils were removed in the same month, and one of them was found 
to be badly infected. He did not have his tooth extracted until February 16, 
1931. Plaintiff's physician, and another who examined him subsequent to the 
removal of his tooth and tonsils, stated that his condition had improved. 

Was it plaintiff's duty in the premises to have the infected tooth extracted, 
the diseased gums treated, and the diseased tonsils removed promptly, or could 
be postpone acting on the advice of his physician and claim disability benefits 
under the policy for an indefinite period? No cases directly in point are cited, 
and we find none. Decisions in tort actions and workmen’s compensation cases 
are closely analogous to the case at bar. It is the general rule in both of those 
classes of cases that the claimant must act reasonably to minimize the disability. 

In actions of trespass for personal injuries, the courts hold that a plaintiff 
should submit to a simple operation, which prudent men ordinarily would undergo 
under such circumstances, by way of reducing damages. In the case of McCaffrey 
v. Schwartz, 285 Pa. 561, 132 A. 810, the court held that the evidence warranted 
an instruction that as plaintiff's injured shoulder had developed adhesions which 
restricted the use of his hand, he should submit to an operation, under an 
anesthetic, and permit the adhesions to be forcibly broken, to reduce damages. 
The case of Leitzell v. Del., L. & W. Ry. Co., 232 Pa. 475, 81 A. 543, 48 L. R. A. 
(N. S.) 114, holds similarly as to a probably permanent knee injury. In Cero v. 
Oynesando, 48 R. I. 316, 138 A. 45 it was held that plaintiff must submit to an 
operation for removal of a traumatic cataract in reduction of damages for 
personal injuries; in White v. Chicago & N. W. Ry. Co., 145 Iowa, 408, 124 
N. W. 309, evidence as to the propriety of an operation upon a hand, under 
anesthetic, for the further surgical repair of ends of remaining portions of 
fingers which had been partly cut off in an accident was held to have been 
properly admitted as bearing upon the question of damages; in Mickelson vy. 
Fischer, 81 Wash. 423, 142 P. 1160, it was held that the trial court should have 
sustained a motion to reduce the amount of the verdict because of plaintiff's 
refusal to submit to a simple surgical operation to correct a prolapsus of the 
uterus; Donovan v. New Orleans Ry. & Light Co., 132 La. 239, 61 So. 216, 48 
L. R. A. (N. S.) 109, is a case in which the amount of damages recovered was 
reduced by the court because plaintiff refused to undergo a simple surgical 
operation for treatment of umbilical hernia. Thus the general rule as to injuries: 
It is the duty of a person injured to procure medical and surgical attention if 
the nature of the injury reasonably requires it, and evidence of failure in this 
regard, whereby the injuries are aggravated, is admissible in mitigation of dam- 
ages. 17 Corpus Juris, p. 799; Thompson on Negligence, vol. VIII, § 7210; 
Sutherland on Damages (Berryman, 4th Ed.) vol. I, § 90; Sedgwick on Damages 
(9th Ed.) vol. I. § 214a; 8 Rulmg Case Law, p. 448. “If the injury is aggravated 
by the plaintiff's neglect to follow the directions of his physician he is to that 
extent debarred from recovering.” 8 Ruling Case Law, p. 448. In accord: 
Thompson on Negligence, p. 926 of volume cited. 


In personal injury cases no damage will be allowed which might have been 
Prevented by submitting to treatment to which a reasonably prudent man would 
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have submitted to improve his condition. Texas & P. R. Co. v. Behymer, 189 
U. S. 468, 23 S. Ct. 622, 47 L. Ed. 905; Birmingham R., Light & Power Co. 
v. Anderson, 163 Ala. 72, 50 So. 1021; Gulf, C. & S. F. Ry. Co. v. McMannewitz, 
70 Tex. 73, 8 S. W. 66. 

Workmen’s compensation cases: The Supreme Court of Michigan, in O’Brien 
v. Albrecht Co., 206 Mich. 101, 172 N. W. 601, 6 A. L. R. 1257, denied a claim 
of compensation for diminished earning capacity to claimant who refused to 
submit to an operation for hernia. To same effect: Sun Coal Co. v. Wilson, 
147 Tenn. 118, 245 S. W. 547; Strong v. Iron & Metal Co., 109 Kan. 117, 198 P. 
182, 18 A. L. R. 415; and Schiller v. B. & O. R. Co., 137 Md. 235, 112 A. 272. 
Compensation was denied claimant until he should submit to an operation for 
the removal of a cataract, in the case of Joliet Motor Co. v. Industrial Board, 
280 Ill. 148, 117 N. E. 423. Of like import: Operation to reduce fracture of the 
hand, American Smelting & Refining Co. v. Industrial Commission, 76 Utah, 503, 
290 P. 770; same holding as to like injury, Mt. Olive Coal Co. vy. Industriai 
Com’n, 295 Ill. 429, 129 N. E. 103; same effect as to operation for ulcer resulting 
from leg injury, Lesh v. Ill. Steel Co. 163 Wis. 124, 157 N. W. 539, L. R. A. 
1916E, 105; also Kricinovich v. Car & Foundry Co., 192 Mich. 687, 159 N. W. 362, 
holding similarly as to leg injury. Numerous cases are collected in L. R. A. 
1916A, at page 139. 

The courts are in accord in the rule that in determining what constitutes 
reasonable or unreasonable refusal to submit to treatment, including minor 
surgical operations, to alleviate pain and suffering and improve one’s condition, 
the facts of the particular case must govern. That some individuals are timid 
or oversensitive to pain has not precluded the courts from applying the rule in 
cases affecting their rights. The rule is not varied to meet individual idiosyncrasies. 
American Smelting & Refining Co. v. Industrial Commission, supra; O’Brien v. 
Albrecht Co., supra; Strong v. Iron & Metal Co., supra. The evidence discloses 
that the surgical treatment to which the plaintiff in this case should have submitted 
promtly is ordinarily unattended by great risk. Plaintiff’s only excuse for refusing 
to submit to the operation advised by his physicians was that he thought he could 
improve his condition by other treatment. 


Courts readily distinguish between a critical surgical operation necessarily 
attended by risk of failure or of death, and a simple surgical operation not so 
attended, and which the ordinarily prudent man would undergo. There is no 
such duty on the part of one seeking a recovery where the operation would 
be a critical one. 17 Corpus Juris, p. 780. For a period of months plaintiff not 
only refused or neglected to submit to a tonsillar operation, but he also refused 
to have an abscessed tooth extracted and diseased gums treated. His conduct 
was not in accord with the duty he owed the insurance company if he was 
expecting it to underwrite his disability. 

Ordinarily, the questions of duty of a plaintiff to submit to surgical treatment 
to minimize damages is for jury determination. But in such cases, as in the 
trial of actions generally, that which is ordinarily a question of fact for the jury 
may become one of law for the court if the facts are clear. Here, they are 
clear, namely: The information given to plaintiff by his physician as to the causes 
of his ailments; the advice of the physician to plaintiff that he should have an 
infected tooth extracted and tonsils removed; the delay by plaintiff of about six 
months before he followed the advice which had been given him; the early 
improvement of plaintiff subsequent to his belated compliance with the advice of 
his physician. On these bases of fact it was for the court to say whether in 
the light thereof the plaintiff as a matter of law was entitled to recover of the 
defendant for the full period for which he claimed disability. The following 
cases, recognize this proposition: Edward T. Snook’s Case, 264 Mass. 92, 161 
N. E. 892; Jendrus v. Detroit Steel Products Co., 178 Mich. 265, 144 N. W. 563, 
L. R. A. 1916A, 381, Ann. Cas. 1915D, 476, and Mickelson v. Fischer, supra. 


On principle, and under a parity of reasoning in analogous cases, such as 
above set forth, it must be held that the plaintiff's claim as to the full eight 
months’ period cannot be sustained in law. While the defendant was not entitled 
to a directed verdict as requested (for this would have relieved it of all liability), 
it was nevertheless entitled to have its liability limited to such period whereiti 
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the plaintiff's disability, if it in fact existed, would not probably have been relieved 
even if plaintiff had acted promptly on his physician’s advice, considering that 
subsequent to removal of diseased tonsils and an infected tooth certain time must 
necesarily elapse before an improved condition of the patient can result. 
We reverse the judgment, set aside the verdict, and award a new trial. 
Reversed and remanded. 
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FIRE 


AMERICAN INS. CO. OF NEWARK, N. J., v. FULLER. 7 Div. 
Supreme Court of Alabama. March 24, 1932. 
140 Southern Reporter 555. 


1. INSURANCE. 

In action on fire policy, where there was some evidence to support defendant’s 
special plea that plaintiff willfully burned insured property, plaintiff was not en- 
titled to general charge. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

INSURANCE. 

Under insurer’s plea of willful burning, where insured admitted removing 
bale of cotton from premises just before fire, exclusion of another witness’ evi- 
dence as to time when bale was moved held error. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

5. INSURANCE. 

Under insurer’s plea of willful burning, exclusion of evidence that only 
building of insured’s group of four not burned in two successive fires was un- 
insured held error. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

INSURANCE. 

Where application for fire policy was not signed by insured, and his testi- 
mony that he made no answer to such questions was “undisputed, exclusion of 
application was proper. 

Exclusion of application in the circumstances was proper because it 
was no part of the insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 650.) 

Appeal from Circuit Court, Clay County; W. B. Merrill, Judge. 

Action on a policy of fire insurance by H. L. Fuller against the American 
Insurance Company of Newark, N. J. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals. 

Reversed and remanded. 

H. H. Grooms and Coleman, Coleman, Spain & Stewart, all of Birmingham, 
for appellant. 

Pruet & Glass, of Ashland, for appellee. : 

KNIGHT, J. 

Action by plaintiff, appellee, against defendant, an insurance company, to re- 
cover for loss by fire under a policy of insurance, issued by defendant. 

[1] The defendant pleaded the general issue, and a special plea, in which it 
alleged that the plaintiff willfully burned, or willfully and knowingly caused to 
be burned, the insured property, the recovery for which is made the basis of the 
action. The residence was destroyed by fire on the 25th day of November, 1929, 
and the barn and crib about eight or ten days later. No one, so far as the evi- 
dence discloses, was in the house at the time it was burned, and there was no 
eyewitness to either fire, that is, at the time the fire originated. The testimony 
tending to connect the plaintiff with the burning, as the guilty agent, was wholly 
circumstantial. We have read the evidence carefully, and are of the opinion that 
there was some testimony in the case which required its submission to the jury 
under defendant’s special plea, whether slight, in its probative force, we are not 
called upon to here say. Therefore the plaintiff was not entitled to the general 
charge, and this conclusion necessitates a review of the case on errors assigned 
by appellant in the admission and exclusion of evidence, as well as on other ques- 
tions presented for review. 

[2] Against objections and exceptions of the defendant the court permitted 
the plaintiff to make proof, by a number of witnesses, of the value of the prop- 
erty destroyed. The point of objection was that the witnesses were not shown to 
be qualified to give opinion evidence on the subject. Of course, whether the wit- 
nesses—one or all—were qualified, under the rules of evidence governing the ad- 
mission of opinion evidence, was a question addressed to the court whose finding 
will not be disturbed, except in case of manifest mistake; or unless, as otherwise 
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stated, the discretion has been improperly exercised. Cyc. vol. 17, page 31, and 
notes thereunder. Each of the witnesses examined on the subject of the value 
of the property testified that he knew the property, and knew the market value 
of the several buildings destroyed and gave their opinions as to the market value. 

[3] It is a settled rule of evidence that, when the witness knows the property, 
and testifies that he knows the market value of the same, this proof, at least prima 
facie, meets the required test of qualification. The witness thus commits his 
conscience to the statement that he knows the property and knows its market 
value. In 22 Corpus Juris, p. 580, it is stated that “the witness’ claim to knowl- 
edge may be sufficient to establish prima facie his qualification to be tested upon 
cross-examination.” 

In 17 Cyc. p. 116, the rule is thus stated: “(a) Ordinary Witness—(1) Per- 
sonal Property. A witness, although other than the owner, whose actual knowl- 
edge is proved or can be assumed, as in case of common articles, but not other- 
wise, may state the value of personal property, such as farm or domestic animals, 
carriages, crops, houses, or other buildings.” 

In the case of Alabama Great So. Ry. Co. v. Moody, 92 Ala. 279, 9 So. 238, 
239, it is said: “When the witness knows the property, no peculiar skill is requisite 
to qualify him to testify to its value; neither is it necessary that the opinion of 
the witness shall be based upon actual sales at the place. Though such sales are 
more reliable evidence of the market value, the witnesses may give their opinion, 
based upon general observation and experience and knowledge of the property 
and its intrinsic merits.” Ward vy. Reynolds, 32 Ala. 384; State v. Finch, 70 Iowa, 
316, 30 N. W. 578, 59 Am. Rep. 443; Western Ry. Co. v. Price, 192 Ala. 430, 68 
So. 278. Our statute, section 7656, is but declaratory of the common-law rule on 
the subject. 

We hold, therefore, that the court committed no error in its rulings permit- 
ting plaintiff to prove, by the several witnesses, the value of the property. 

[4] It appears from the evidence that the plaintiff just prior to the first fire 
had a bale of cotton at, or near, the residence that was burned. The defendant 
sought to inquire of the witness Parker Welch, when this bale of cotton was 
moved, and propounded this question to the witness, “When was it moved?” 
The plaintiff objected to the question. The plaintiff was charged with the burn- 
ing of the insured property, and the removal of other property by plaintiff in 
dangerous proximity to the house in case of its burning, was a circumstance that 
the defendant had the right to show, if he could. This question, as for any 
grounds of objection assigned thereto, called for legal, material, and relevant 
testimony, and the court committed error in sustaining plaintiff's objection there- 
to. It is true the plaintiff, while on the stand, testified that he removed the cot- 
ton on the evening of the fire, and before the fire yet defendant was entitled to 
the evidence from the witness Welch as to the time when plaintiff removed 
the cotton. 

[5] The evidence showed, without conflict, that there were four buildings in 
the group, where the fire occurred, of which three were burned, but by two suc- 
cessive fires, about ten days intervening between the fires. The defendant sought, 
and offered to show, that the building, which was not destroyed, carried no insur- 
ance, and, to that end, and for that purpose propounded the following question 
to the plaintiff, while testifying as a witness on his own behalf: “That little house 
was not burned?” The plaintiff objected on the ground “that it had nothing to 
do with the case, on further ground that it was illegal, immaterial and incompe- 
tent and shed no light on the issue involved in this case.” The court sustained the 
objection, and refused to allow the defendant to make the proffered proof; to 
which defendant excepted. In this, there was error. Great American Ins. Co. 
v. Dover, 221 Ala. 612, 130 So. 335. The plaintiff evidently misconceived the 
purpose for which it was offered. If all the buildings, which were insured, were 
burned, by two different fires, and the one in which plaintiff had stored property, 
and which was not insured, was not burned, this fact was a circumstance, com- 
petent, relevant, and material, under the issues, to go to the jury. 

[6] There was no error in the refusal by the court to permit the defendant to 
read in evidence the instrument, purporting to be an application for the insurance 
policy issued by the defendant to the plaintiff on the property. The application 
Was not signed by the plaintiff, he denied on the stand that he had made the 
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answers to the questions therein set out, and there was no evidence offered by 
the defendant to show that he did. In this state of the record, the application 
being no part of the policy of insurance, it was admissible for no purpose, and in 
so holding the court’s ruling was free from error. 

[7] The court, on motion of plaintiff, excluded that portion of the argument 
of defendant’s attorney to the jury, which stated “that he did not learn about 
the house burning until next day.” This argument referred to the time when 
the plaintiff learned of the burning of the house. 

There was evidence in the case that plaintiff had said that he did not learn 
of the burning of the house until next day. The defendant’s attorney was within 
the record when so arguing to the jury. Whether his argument was logical or 
illogical was of no moment, he had the right to make it without interference from 
the court, or from any one else. As was said by Stone, J., in the case of Cross 
v. State, 68 Ala. 476 (and often repeated in decisions of this court): “We would 
not embarass free discussion, or regard the many hasty or exaggerated state- 
ments counsel often make in the heat of debate, which can not, and are not ex- 
pected to become, factors in the formation of the verdict. Such statements are 
usually valued at their truth worth, and have no tendency to mislead. It is only 
when the statement is of a substantive, outside fact—stated as fact—and which 
manifestly bears on a material inquiry before the jury, that the court can inter- 
fere, and arrest discussion.” 

In the case of Hobbs v. State, 74 Ala. 41, the same learned justice made this 
pertinent observation: “Trial courts would be treading on dangerous ground, 
were they to exercise a severe censorship over. the line of argument counsel may 
pursue. They must not allow them to constitute themselves unsworn witnesses, 
and to state, as facts, matters of which there is no testimony. But we have gone 
no further. On the contrary, we expressly said in Cross’ Case [68 Ala. 476], 
that ‘every inference counsel may think arises out of the testimony,’ is a legiti- 
mate subject of criticism and discussion.” Mitchell v. State, 114 Ala. 5, 6, 22 So. 
71; Lide v. State, 133 Ala. 62, 63, 31 So. 953; Jones v. State, 136 Ala. 118, 34 So. 
236. 

_ It thus follows that, in excluding the excepted to portion of the argument of 
defendant’s attorney to the jury, the court committed reversible error. 

We have considered the other errors assigned by appellant, but find no re- 
versible error. 

For the errors above pointed out, the judgment is reversed, and the cause 
remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


NATIONAL FIRE INS. CO. v. KIGHT. No. 196. 
Supreme Court of Arkansas. March 14, 1932. 
Rehearing Denied April 11, 1932. 
47 Southwestern Reporter (2d) 576. 
1. INSURANCE. 
_ Statute relating to penalty and attorney’s fees, where insurer fails to pay 
within certain time, is highly penal, and should be strictly construed (Craw- 
ford & Moses’ Dig. § 6155). 
(For other cases, see Insurance, Dec. Dig. § 4.) 
2. INSURANCE. 


Insurer held not liable for statutory penalty and attorney’s fee, where in- 
sured sued for smaller amount than first demanded on fire policy which insurer 
promptly paid (Crawford & Moses’ Dig. § 6155). . 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Kirby, J., dissenting. 

Appeal from Circuit Court, Hot Spring County; T. E. Toler, Judge. 

Suit by A. J. Kight against the National Fire Insurance Company. From a 
judgment in favor of plaintiff ,defendant appeals. 

Judgment reversed, and cause dismissed. 

Verne McMillen, of Little Rock, for appellant. 
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John L. McClellan, of Malvern, for appellee. 
McHaney, J. 


; The only question presented for determination in this case is the liability 
of appellant for the payment of the statutory damages and attorney’s fee under 
section 6155, Crawford & Moses’ Digest. The statute provides: “In all cases 
where loss occurs and the fire, life, health, or accident insurance company liable 
therefor shall fail to pay the same within the time specified in the policy, after 
demand made therefor, such company shall be liable to pay the holder of such 
_ policy, in addition to the amount of such loss, twelve per cent. damages upon 

the amount of such loss, together with all reasonable attorneys’ fees. * * *” 

There is no dispute in the facts. The case was submitted on an agreed 
statement of facts, substantially as follows: Appellee’s building was insured by 
appellant in the sum of $3,000, and sustained a partial loss by fire while the 
policy was in full force and effect. Appellant did not deny liability, but admit- 
ted same, and agreed to pay whatever sum was necessary up to its liability to 
restore the building in good condition. The disagreement arose over the amount 
necessary to restore the building in as good condition as before the fire. Ap- 
pellee in apt time made proof of loss in which he claimed damages to the build- 
ing in the full amount of the policy, $3,000. Appellant secured three estimates 
of reputable contractors in which they offered to restore the building for from 
approximately $2,100 to approximately $3,250. Appellee secured estimates from 
contractors ranging from $3,200 to $3,800. The parties were unable to agree on 
an amount within sixty days after proof of loss, but appellant offered to pay 
appellee $2,122.36, which appellee refused, and made a counter offer to accept 
$2,800 in settlement of the loss which appellant declined to pay. Counsel for 
appellee wrote a letter to appellant’s adjuster under date of May 23, 1931, re- 
jecting appellant’s offer, in which he said: “I have gone into and carefully con- 
sidered all these estimates, made further investigation and have concluded the 
loss is practically equal to the face of the policy, but have recommended to Mr. 
Kight and he has agreed to accept rather than delay settlement any longer, $2- 
800. * * * He will not accept less and if your company will not accept on this 
basis, there is no prospect of amicable settlement.” Under date of June 1, 1931, 
appellant’s adjuster replied, refusing to pay the demand for $2,800, in which he 
said that he was not in position to exceed the estimates of two of the contrac- 
tors, and concluded by stating, “You may therefore take whatever action you 
deem advisable.” Thereafter appellee filed suit for $2,675. Appellant answered, 
admitting its liability for $2,675, together with interest from May 12, 1931, the 
date of the proof of loss, but denied that appellee was entitled to recover 12 
per cent. damages or an attorney’s fee. At the same time it paid into the registry 
of the court the sum demanded, together with interest and costs to that date 
in full of its liability under the policy and prayed to be dismissed. The court 
found against appellant, and rendered judgment against it in the sum of $321 
damages, being 12 per cent. of $2,675, and $250 attorney's fee. This appeal is 
from that judgment. 

[1] We think the court erred in so holding. Appellee first demanded the full 
amount of the policy, $3,000. Later it reduced this amount and demanded $2,800, 
and in this demand he stated that he would not accept less. Appellant did not deny 
its liability in a sum sufficient to restore the building to its former condition, and 
the only difference between them was the amount necessary for this purpose. 
Appellee for the first time demanded a less amount than $2,800 when it filed its 
complaint seeking to recover $2,675 with interest, 12 per cent. damages, and a rea- 
sonable attorney’s fee. Thereupon appellant promptly paid the amount of the de- 
mand with interests and the accrued costs. This court has several times held that 
the above statute providing for 12 per cent. damages and a reasonable attorney’s 
fee is highly penal and should be strictly construed, and that it should not be held 
to apply except in cases which come clearly within the statute. Home Fire Ins. Co. 
v. Stancell, 94 Ark. 578, 127 S. W. 966, and National Union Fire Ins. Co. v. Crab- 
tree, 151 Ark. 561, 237 S. W. 97. 


[2] We have many times held that the above statute has no application where 
an excessive demand is made upon the insurance company and that there can be no 
recovery for damages and attorney’s fee where the judgment is for less than the 
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demand. Pacific Mutual Life Ins. Co. v. Carter, 92 Ark. 378, 123 S. W. 384, 124 
S. W. 764; Industrial Mutual Indemnity Co. v. Armstrong, 93 Ark. 84, 124 S. W. 
236; Interstate Business Men’s Accident Ass’n v. Sanderson, 148 Ark. 195, 229 
S. W. 714; Illinois Bankers’ Life Ins. Co. v. Mann, 158 Ark. 425, 250 S. W. 887; 
American Alliance Ins. Co. v. Paul, 173 Ark. 960, 294 S. W. 58; Mutual Relief 
Ass’n v. Poindexter, 178 Ark. 205, 10 S.W.(2d) 17; Lincoln Reserve Life Ins. Co. 
v. Jones, 178 Ark. 466, 10 S.W.(2d) 910. 

In Queen of Arkansas Ins. Co. v. Milham, 102 Ark. 675, 145 S. W. 540, the 
appellant claimed that the appellee was indebted to it on a premium note of $12, 
and appellee conceded that that amount should be deducted from the amount sued 
for in the original complaint. In, response to appellant’s contention that it was not 
liable under the statute for the penalty and attorney’s fee, this court said: “If ap- 
pellant wished to avoid the penalty and attorney’s fee provided for in the statute, 
it should have offered to confess judgment for that amount, and thus have ended 
the suit. It did not do so but elected to go on and conitest the claim of the ap- 
pellee on other grounds and thereby become liable for the penalty and attorney’s 
fees provided for in the statute when appellee recovered the amount sued for.” 

In Life & Casualty Co. v. Sanders, 173 Ark. 362, 292 S. W. 657, 658, we held 
that the plaintiff could reduce his demand by amendment to the complaint after the 
trial had started and still recover the penalty and attorney’s fee. We there said: 
“If, instead of proceeding with the trial of the case and denying any liability 
whatever on the grounds here urged, it had either offered to pay the reduced 
amount, or had asked to be given the time in which to pay same as provided in 
the policies, appellee could not have recovered the penalty and attorney’s fees, and, 
in addition, would have been required to pay all costs, for the reason that he de- 
manded a sum greater than he was entitled to under the policies.” These cases 
settle the principle here involved. Appellee demanded a sum of appellant greater 
than he was entitled to receive when he made a demand for the correct amount, 
appellant promptly paid it, and cannot therefore be liable for the damages and fees 
provided for in the statute because he has not brought himself within its pro- 
visions. 

The judgment of the circuit court will be reversed, and the cause dismissed. 

Kirby, J., dissents. 


NATIONAL FIRE INS. CO. v. SHUMAN. No. 21624. 
Court of Appeals of Georgia, Division No. 2. Feb. 17, 1932. 
163 Southeastern Reporter 306. 


1. INSURANCE. 3 oat 
Statute authorizing court to appoint umpire to act with insurance appraisers 
held applicable only when appraisers have neglected for ten days after appoint- 
ment to select umpire (Laws 1916, p. 128). 
(For other cases, see Insurance, Dec. Dig. § 571.) 


Insurer’s failure to appoint appraiser held not to warrant court’s appointing 
umpire to act solely with appraiser appointed by insured (Laws 1916, p. 128). 

(For other cases, see Insurance, Dec. Dig. § 571.) 

3. INSURANCE. ; 

Where insurer had not selected appraiser, nor consented to appraisement, 
finding by insured’s appraiser and umpire held not binding on insurer (Laws 1916, 
p. 128). 

(For other cases, see Insurance, Dec. Dig. § 571.) 

4. INSURANCE. ae 

Stipulation in policy in language of statute authorizing court to appoint 
umpire to act with appraisers would confer no greater authority than statute 
(Laws 1916, p. 128). 

(For other cases, see Insurance, Dec. Dig. § 571.) 

5. INSURANCE. 

Award by appraiser and umpire under policy held not common-law award or 
statutory award, but contractual method of ascertaining loss, preventing judgment 
thereon without suit upon policy (Laws 1916, p. 128). 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 
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Error from Superior Court, Bulloch County; H. B. Strange, Judge. 

Suit by J. J. Shuman against National Fire Insurance Company. To review 
the judgment for plaintiff, defendant brings error. 

Reversed. 


_Jones, Jones, Johnston & Russell and Mallory C. Atkinson, all of Macon, for 
plaintiff in error. 


Syllabus Opinion by the Court. 

BEL, J. 

[1-3] 1. The provisions of the act of 1916 (Ga. Laws 1916, p. 128), authoriz- 
ing a court of record, under certain conditions, to appoint an umpire to act with 
appraisers to ascertain the loss or damage under an insurance policy, are applic- 
able only when the appraisers, one selected by the company and the other selected 
by the insured, shall have failed or neglected, for a space of ten days after both 
have been chosen, to agree upon and select an umpire. The mere failure of the in- 
surance company to select an appraiser does not warrant the appointment of an 
umpire to act solely with the appraiser appointed by the insured. It follows that 
where the insurer has selected no appraiser and has not otherwise paticipated in 
or consented to an appraisement, a finding or report on the loss made by an 
appraiser selected by the insured and an umpire appointed by the court, is not 
binding upon the insurer. 

[4] (a) A stipulation in the policy in the langage of the act would not 
confer upon the court any greater authority as to the appointment of an umpire 
than the act itself would do. ‘ 

[5] 2. Furthermore, an award by appraisers and an umpire, or any two of 
them, though properly made under a provision of an insurance policy which 
provides only for the ascertainment of the loss, is neither a common-law nor a 
statutory award, but is a mere contractual method for ascertaining the loss, and 
such an award cannot merely upon its return and without any suit upon the 
policy, be made a judgment against the insurance company, United States 
Fidelity & Guaranty Co. v. Corbett, 35 Ga. App. 606 (4), 134 S. E. 336. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


OZBURN v. NATIONAL UNION FIRE INS. CO. No. 21488. 
Court of Appeals of Georgia, Division No. 2 Feb. 23, 1932. 
Rehearing Denied March 5, 1932. 

163 Southeastern Reporter 321. 
1. INSURANCE. 

Municipal court of Atlanta is court of record which can appoint umpire to 
act with appraisers pursuant to appraisal agreement in fire policy (Laws 1914, p. 
178, § 4; Laws 1916, p. 128). 

(For other cases, see Insurance, Dec. Dig. § 571.) 

2. INSURANCE. 

Award signed by umpire alone, but showing umpire and one appraiser agreed, 
held “award in writing of any two,” within appraisal agreement in ‘fire policy. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

3. INSURANCE. 

Failure of appraisers’ award of damage to value property destroyed held 
waived by insurer where case was litigated without objection on this ground. 

(For other cases, see Insurance, Dec. Dig. § 576[3].) 

Syllabus by the Court. 

1. The municipal court of Atlanta being a court of record, a judge of that 
court was authorized to appoint the umpire to act with appraisers, in ascertaining 
the loss in conformity with the appraisal agreement in the policy sued on. 

2. A written award signed alone by the umpire, but showing that the umpire 
and one of the appraisers were agreed as to the amount of the loss, was “an 
award in writing of any two” within the meaning of the appraisal agreement. 

3. Under the facts of this case, the insurer must be held to have waived the 
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right to object to the award upon the ground that it failed to state sound value 
as well as damage as contemplated by the policy. 

4. The trial court erred in excluding the award from evidence, and in there- 
after directing a verdict in favor of the defendant. Morever, even if the plaintiff 
had failed to prove his case as laid, a nonsuit, and not a directed verdict, would 
have been the proper procedure. 

Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 

Suit by S. A. Ozburn against the National Union Fire Insurance Company. 
Defendant recovered judgment in the municipal court, plaintiff’s motion for new 
trial was overruled, and the appellate division granted a new trial. Thereafter 
the superior court sustained certiorari, and plaintiff brings error. 

Judgment of superior court reversed. 

S. A. Ozburn brought suit in the municipal court of Atlanta against Nationa! 
Union Fire Insurance Company upon a policy of fire insurance. This is the 
third appearance of the case in this court. On the first trial the jury found a 
verdict in favor of the defendant, after which the superior court sustained the 
plaintiff's certiorari and granted a new trial. This judgment was affirmed by this 
court in 38 Ga. App. 276, 143 S. E. 623. Upon the second trial the court 
directed a verdict in favor of the defendant, and, the plaintiff’s motion for a 
new trial having been overruled by the trial judge but granted by the appellate 
divisions, the insurance company carried the case, by certiorari, to the superior 
court. A dismissal of the certiorari on technical grounds was reversed by this 
court (42 Ga. App. 393, 156 S. E. 305); after which the superior court sustained 
the certiorari, with the result that the verdict in favor of the defendant was 
re-established, and the plaintiff excepted. 

The subject-matter of the insurance was a stock of goods together with store 
fixtures, insured at $1,000 and $200 respectively. The suit was in two counts, 
the first of which sought a recovery for the alleged loss sustained, irrespective 
of any adjustment, while the second count proceeded upon the theory that the 
loss had been determined by an appraisal and award in pursuance of certain pro- 
visions of the policy. The principal questions for determination in this court 
are ‘in relation to the legality of the award, which the court rejected from. 
evidence upon objections by the defendant, and the exclusion of which was as- 
signed as error in the motion for a new trial. The plaintiff did not attempt to 
prove the amount of the loss as alleged in the first count of the petition, but re- 
lied soley upon the award as showing the loss, and the court having excluded the 
award from the evidence, the verdict in favor of the defendant necessarily 
followed. 7 

The policy contained, among others, the following provisions: “In the event 
of disagreement as to the amount of loss, the same shall, as above provided, 
be ascertained by two competent and disinterested appraisers, the insured and 
this company each selecting one and the two so chosen shall first select a competent 
and disinterested umpire; the appraisers together shall then estimate and appraise 
the loss, stating separately sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award in writing of any two 
shall determined the amount of such loss.” 

The award-as relied on by the plaintiff was prepared by A. W. Long as 
umpire, and reads as follows: 

“Atlanta, Ga., May 30, 1925. 
“Hon. Luther Z. Rosser, 
“Chief Judge, Municipal Court of Atlanta, 
“Atlanta, Ga. 
“Dear Sir: In re: §. A. Ozburn, insured vs. National Union Fire Insurance 
Company, insurer. 

“On May 1, 1925, I was appointed umpire in the above and foregoing case 
upon application made by the insured, to your court. 

“Mr. Frank Bell, one of the appraisers previously appointed, has fixed the 
damage or loss to the insured as $130.00 on the merchandise and fixtures. 

“Mr. C. G. Allen, the other appraiser, has fixed the damage or loss to the 
insured as $200.00 on fixtures and $1000.00 on the stock of merchandise. 

“After carefully inspecting the premises, and so much of the merchandise and 
fixtures as were left after the fire, the condition they were in, and also after 
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having submitted to me several affidavits as to the existence of the property, 
the condition, the worth and prices that it would take to replace it, and also after 
making investigations as to the probable worth, if any, of such of the merchandise 
and fixtures as was not completely destroyed, but which in my opinion was 
damaged beyond repair, I am of the opinion that the insured should recover and 
is entitled to the full face of the policy, to wit, $1000.00 on the stock and $200.00 
on fixtures and furniture. My opinion therefore coincides with that of Mr. 
Allen, one of the appraisers heretofore named. 

“Respectfully, A. W. Long. 
“Copy to S. A. Ozburn, insured 
“Copy to National Union Fire Insurance Co.” 

The record shows that Mr. Long was appointed as umpire by Judge Rosser 
of the municipal court of Atlanta, upon application of the insured, and that 
the appointment was made on May 1, 1925. 

The following is a statement of the objections made by the defendant to the 
introduction of the award in evidence: 

“Ist. Generally, on the ground that this alleged award appears on its face 
to be no valid and binding award under and pursuant to the terms of the policy 
sued on, and which has been read to your konor. 

“2nd. It appears that the alleged award is signed only by A. W. Long who, it 
appears, was the umpire; and it is therefore no award or writing signed by any 
two of the two appraisers and umpire constituting the board; and is therefore 
no valid and binding award as called for under the terms of the policy. 

‘3rd. We object to the admission in evidence of this alleged award on the 
ground that it does not state separately the sound value of the subject of the 
insurance and the loss and damage to the subject of insurance, as required by 
the terms of the policy. 

“Ath. We object to the alleged award on the ground that it is so vague and 
indefinite and so uncertain as not to be intelligble or enforceable as an award, 
under the terms of the policy, purporting to fix the sound value and the loss 
and damage to the subject of insurance. 

“Sth. We object to the alleged award on the ground that it appears on the 
face of the paper that A. W. Long, acting as umpire, was acting as such by 
virtue of his appointment by the chief judge of the municipal court of Atlanta 
on May 1, 1925, upon application made by the insured for his appointment, and 
at that time the limit of the jurisdiction of the municipal court of Atlanta was 
$1,000, as provided hy the act creating said court; and therefore the appointment 
of said umpire by said court in connection with a matter involving $1,200 principal, 
an amount in excess of the jurisdiction of said court, was beyond its jurisdiction, 
without its power, and void. 

“6th. We object to the alleged award on the ground that it appears not only 
on the face of the paper, but from the evidence already introduced in this case 
that the subject of insurance, in large part, had disappeared at the time of the 
alleged appraisal and award, was not before the appraisers or the umpire, or 
either of them. was not subject to their examination and inspection, and was 
not subjcet to being taken in whole or in part by the insurance company at its 
appraised value, as provided under the terms of said policy. : 

“7th. We object to the alleged award on the ground that it affirmatively ap-~ 
pears from the paper itself, and from the evidence already introduced in this 
case, that practically all of this property, the subject of insurance, has been dissi- 
pated and had disappeared at the time of the alleged attempted award. It was not 
exhibited to the appraisers or the umpire, or either of them, and therefore there 
could be no valid or binding award under the terms of the policy; the property was 
a available for inspection and was not available for the company at its appraised 
value.” . 

The motion for a new trial as approved by the trial judge recites that upon the 
previous trial the award was admitted in evidence without objection, and also that 
upon substantially the same evidence for the plaintiff it was held by the Court 
of Appeals that a verdict in favor of the defendant was not demanded. 

The record shows that prior to the first trial the defendant filed an answer 
in which it attacked the award upon the ground that it was rendered without the 
knowledge or consent of the appraiser appointed by the defendant, and even 
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without notification to this appraiser of the “time and place of the rendition of said 
award.” No other exceptions or objections to the validity of the award appear to 
have been made prior to the second trial, as now under review. 

The defendant introduced no evidence in the present case, and one of the 
grounds of the motion for a new trial was that, even if the trial judge was “cor- 
rect in holding that the award was void, and in, excluding it from evidence, he 
should then have declared a nonsuit in the case, and for this reason it was error 
to direct a general verdict for the defendant.” 

J. Wightman Bowden and John O. Owen, both of Atlanta, for plaintiff in 
error. 

Smith, Hammond, Smith & Bloodworth, of Atlanta, for defendant in error. 
BELL, J. (after stating the foregoing facts). 

[1] 1. The municipal court of Atlanta was on May 1, 1925, a court of record 
within the meaning of the act of 1916 providing for the appointment of an umpire 
to officiate with appraisers in ascertaining the loss under an insurance policy, where 
the appraisers disagree as to the person to be chosen umpire. A judge of such 
municipal court was therefore qualified to appoint such an umpire; and this is 
true notwithstanding the jurisdiction of the municipal court may have been 
limited to cases in which the sum claimed or sued for was less than the face 
amount of the policy or the amount claimed thereunder; the appointment of an 
appraiser, under the act of 1916, not being a judicial act. Ga. Laws 1914, p. 178, § 
4; Ga. Laws 1916, p. 128; Planters’ & Mechanics’ Bank v. Chipley, Ga. Dec. 50, pt. 
1; Philadelphia Underwriters v. Folds, 156 Ga. 773 (2), 120 S. E. 102. 

{2] 2. A clause in an insurance policy which provides that in the event of dis- 
agreement as to the amount of.the loss the same shall be ascertained by two com- 
petent and disinterested appraisers, one to be selected by the insured and one by 
the company, and the two as thus chosen to select a competent and disinterested 
umpire, and that “the appraisers together shall then estimate and appraise the 
loss, stating separately sound value and damage, and, failing to aggree, shall sub- 
mit their differences to the umpire; and the award in writing of any two shall de- 
termine the amount of .such loss,” does not in express terms require that the award 
shall be signed by “any two” who shall determine the loss, but the language is 
that the award shall be in writing. While an award made under such a stipulation 
is neither a common-law nor a statutory award, but is a mere contractual method of 
ascertaining the loss, it would seem that in the absence of an express requirement 
that the same should be signed by the appointees concurring therein, the rule as 
to signatures which obtains in reference to common-law awards would be applicable. 


In Sheffield v. Clark, 73 Ga. 92 (2), the Supreme Court held that “an award 
signed by the umpire alone or by the umpire and one of the arbitrators is good.” 
That decision was in reference to a common-law award, and was based upon what 


is now section 5026 of the Civil Code 1910. See also, in this connection, 5 C. J .p. 
117, § 270. 


It follows that the award in the present case, which showed that it represented 
the joint finding of the umpire and one of the appraisers, though signed by the 
umpire alone, was “an award in writing of any two” within the meaning of the 
policy. 

[3].3. The failure of the appraisers to ascertain and state the sound value of 
the property in accordance with the stipulation as to appraisal might, perhaps, have 
rendered the award subject to objection duly made, the policy not being a “valued 
policy” with a total loss thereunder. McInnes vy. Southern Home Insurance Co., 
142 S. C. 348, 140 S. E. 696; Springfield Fire & Marine Ins. Co. v. Homewood, 32 
Okl. 521, 122 P. 196, 39 L. R. A. (N. S.) 1182. But since the real purpose of the 
award was to show the amount of the loss, Eberhardt v. Federal Insurance Co., 14 
Ga. App. 340 (2), 80 S. E. 856, and since this was done in general terms, the mere 
failure of the appraisers to state the sound value as one of the facts forming the 
basis of their conclusion, did not render the appraisal and return absolutely void, 
but the defect was such as could be waived by the parties. 


It appears that in a previous trial the award was admitted in evidence without 
any objection by the insurer, although it was attacked in the pleadings and the evi- 
dence of this party upon certain grounds other than the one stated, and that the 
case was thereafter litigated through a verdict and judgment in favor of the de- 
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fendant, followed by the grant of a new trial to the plaintiff. In these circum- 
stances the defendant should be held to have waived any right to object to the 
award on the second trial upon the ground that it failed to state the sound value, 
and to have ratified the award as returned in so far as that defect was concerned. 
The defect appeared upon the face of the document and was therefore necessarily 
within the knowledge of the parties. An appraisal and award of this kind should 
be subject to waiver and ratification upon the same principles as are applicable in 
cases of common-law and statutory awards, and where a known defect is .one 
which renders the award merely voidable, and not void, any act or omission in legal 
proceedings or otherwise which is inconsistent with an intention to reject or 
disaffrm the award because of such defect, may be accepted as evidence of a waiver 
of such defect. Under the facts of this case as recited in the fllaintiff’s motion for 
a new trial, the trial court erred in not holding, as a matter of law, that the. de- 
fendant had waived its right to object to the award upon the ground that it failed 
to state sound value. See, in this connection, Tyler v. Stephens 7 Ga. 278 (2); 
Pike v. Stallings, 71 Ga. 860 (5) ; Clark v. Thurmond, 46 Ga. 97; 5 C. J. 170-172; 2 
Am. & Eng. Enc. Law (2d Ed.) 170. 

Be it understood that we do not hold that a mere failure to object to evidence 
upon some ground on one trial will prevent a party from objecting to the evidence 
upon that or any other ground on a subsequent trial, where the evidence is sub- 
ject to the objection finally made under the common rules of evidence. That is 
not this case. An award is in the nature of a contractual agreement made for the 
parties by arbitrators, and the failure to state sound value is a defect going merely. 
to a lack of specification as to one of the facts upon which the conclusion as to 
the amount of the loss was predicated, and certainly it was such a matter 
as could be waived by the parties. We are dealing solely with an incident 
of a contract and the question of waiver in relation thereto, and the rul- 
ing made does not begin to hold that evidence which does not meet the rules of law 
relating to the competency of evidence can be introduced over an otherwise good 
objection, merely because it was admitted at some previous trial when no such 
objection was made. 

It was said in the McInnes Case, supra, that such an award was void; but we 
apprehend that the court intended to hold only that it was voidable upon a proper 
objection duly made. No. element of waiver or ratification appears to have entered 
into that case. 

[4] 4. The award as offered in evidence was not subject to any of the other 
objections made. It follows that the court erred in excluding the award from evi- 
dence, and in thereafter directing a verdict in favor of the defendant. The ap- 
pellate division of the municipal court properly ordered a new trial, and the super- 
ior court erred in sustaining the certiorari. 

Moreover, it would seem that in any view the case was not one for the direc- 
tion of a verdict, but that upon the failure of the plaintiff to prove his case the 
court should have granted a nonsuit, since the failure of the plaintiff’s proof was 
due to the exclusion of evidence and he could not have moved to take a nonsuit 
without waiving the right to except to the ruling upon the admissibility of such 
evidence. Kaylor v. Bank of Carrollton, 37 Ga. App. 664 (2), 141 S. E. 422. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 

On Motion for Rehearing. 

Be, J. 

The original opinion in this case, with some modification made upon a con- 
sideration of the motion for a rehearing, will dispose of all questions raised by the 
motion except the questicn as to waiver which was dealt with in the third division 
of the opinion. It is contended in the motion for rehearing that the failure of the 
arbitrators to state the sound value of the property was a fatal defect, for the 
reason that the policy provided that the insurance company would have the option 
“to take all or any part of the articles at such ascertained or appraised value”; in 
other words, that under an award which separately fixes the sound value and the 
damage, the insurer is given the option either to pay the loss and damage without 
more, or to pay the sound value and take the property. It is our opinion that this 
was also a right which the insurance company could waive and that what was 
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said in the original opinion would not be inapplicable because of the option privii- 
ege referred to. 


A further contention now made on the question of waiver is that we miscon- 
strued record and the assignment of error in the plaintiff's motion for a new 
trial, in ‘stating that in the previous trial the award was admitted in evidence 
without any objection by the insurer. This statement was based upon ground 
eighteen of the motion for a new trial, was filed by the plaintiff, which in form was 
as follows: “Because, as contended, the Court of Appeals on the first trial of this 
case, when the award was in evidence without objection, held that the evidence did 
not demand a verdict for the defendant, whereas, in the second trial the court ex- 
cluded the award on the ground that it was void, and then held that the evidence 
did demand a verdict for the defendant, and for this reason.the court erred, and a 
new trial should be granted the plaintiff.” This was alleged as one of the reasons 
why the ruling of the court that the award was void, excluding it from the evi- 
dence, and directing a general verdict for the defendant, was error.” This ground 
was expressly approved by the trial judge, and the question arises as to whether it 
contained a recital of fact as to the admission of the award in evidence upon the 
first trial without objection, or whether it was a mere contention or conclusion 
upon the part of the plaintiff, to be construed in the light of the record. Aside 
from the motion for a new trial, there is nothing to show what occurred as to 
‘objections upon the previous trial; that is to say, the record is silent as to whether 
the award was then admitted in evidence over objection or without objection. The 
motion for a new trial is, therefore, not in conflict with a record. It follows that 
the rule that a ground of a motion for new trial is invalid where it is contradicted 
by the record (Trammell v. Shirley, 38 Ga. App. 710, 712, 145 S. E. 486, can have 
no application in the present case, and the only matter for determination is whether 
the motion for a new trial should be construed as containing a recital of fact 
rather than a mere contention. “There is a wide difference between the effect of 
the verification of statements contained in assignments of error, which are deter- 
minable by examination of the record, and the verification of statements relating to 
incidents of the trial extraneous from the record. As to the former, the record 
will control in cases of doubt; while every statement of fact as to any matter 
relating to incidents of the trial dehors the record will depend for its verification 
upon the approval of the trial judge.” Fruit Dispatch Co. v. Roughton-Halliburton 
Co., 9 Ga. App. 108 (2), 70 S. E. 356. See also, in this connection, Southern Rail- 
way Co. v. Flemister, 120 Ga. 524 (2), 48 S. E. 160. Since the statement in the 
motion for a new trial that the award was admitted in evidence upon the previous 
trial without objection is not disputed by the record, but is in reference to a 
matter dehors the record, its verification by the trial judge must be taken as true, 
and the case as now made should be disposed of accordingly. The fact could have 
been brought te the attention of the trial judge by statements or admissions of 
counsel when the award was offered in evidence upon the last trial, and in the 
decision of the questions now presented this court must assume that the fact was 
established before the trial judge in some way. 


In the motion for rehearing it is claimed for the insurance company that the 
recital referred to is untrue as a matter of fact, in that the introduction of the 
award was objected to upon the first trial upon the same grounds as were urged 
upon the second trial; although, since the award was then admitted in evidence, 
and the trial resulted in a verdict in favor of the defendant, followed by an 
appeal from the trial court taken only by the plaintiff, the record on the first 
trial (National Union Fire Insurance Co. v. Ozburn, 38 Ga. App. 276, 143 S. E. 
623) did not show the specific objections made by the defendant to the introduction 
of the award in evidence at that time. With all deference to counsel, we cannot 
consider this statement to the extent of allowing it to overthrow the approved 
grounds of the motion for a new trial, as presented for consideration at this 
time. It is to be regretted if by some mistake or in advertence this court is 
now dealing with a moot case. Perhaps the record may be clarified upon the 
next trial; but in the meantime we will express no opinion as to whether the 


insurance company may be relieved of what is now an apparent waiver of the 
defect in the award. 


It may be said that the plaintiff in ground 18 of his motion for a new trial 
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was seeking only to invoke “the law of the case” as ruled in the first decision 
of the case by this court. Be that as it may, the statement of fact is nevertheless 
included as a part of such ground, and from what has been said such statement 
cannot be ignored in the consideration of the case as now presented. 

We do not sustain the plaintiff's contention as to the applicability of the law 
of the case. There is a material difference between the present and the previous 
records. Upon the first trial the plaintiff introduced evidence in support of the 
first count of the petition, which sought a recovery without reference to the 
award, and the evidence tended to prove the loss and damage, independently thereof. 
Hence, a verdict for the plaintiff would have been authorized upon that trial, not- 
withstanding the award may have been void; its invalidity not being attributable 
to any fault on the part of the plaintiff. United States Fidelity & Guaranty Co. 
v. Corbett, 35 Ga. App. 606, 612, 134 S. E. 336; Insurance Company of North 
America v. Folds, 35 Ga. App. 720 (4), 135 S. E. 107; Atlas Assur. Co. v. 
Williams, 158 Ga. 421 (1), 123 S. E. 697. In the trial now under review, the 
plaintiff relied solely upon the second count of the petition in which he sought 
to recover the amount of the damage as determined by the award alone, and 
introduced no other evidence as to the amount of the damage. It is therefore 
apparent that the law of the case does not control the present controversy. 

Motion for rehearing denied. 

Jenkins, P. J., and Stephens, J., concur. 


UNITED STATES FIRE INS. CO. OF NEW YORK v. BANKS OF 
WABASH, Inc. No. 14277. 
Appellate Court of Indiana, in Banc. April 23, 1932. 
180 Northeastern Reporter 765. 
1. INSURANCE. 


Policy prepared by insured should not receive strained construction against 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 
Ambiguous expressions in policy are resolved against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Combination fire, lightning, and tornado policy on broadcasting station held 
not “tornado policy,” within attached clause made void when attached to “tornado 
policy,” and excluding liability when loss was caused by electrical injury unless fire 
ensued. 

(For other cases, see Insurance, Dec. Dig. § 423.) 


Appeal from Superior Court, Vanderburgh County; Edwin C. Henning, Judge. 

Suit by Banks of Wabash, Incorporated, against the United States Fire 
Insurance Company of New York. From a judgment for plaintiff, defendant 
appeals. 

Reversed with directions. 

Slaymaker, Merrell, Turner & Locke, of Indianapolis, and A. J. Veneman, of 
Evansville, for appellant. 

Walker & Walker, of Evansville, for appellee. 

Curtis, J. 


This action was commenced in the Vanderburgh superior court by the 
appellee, Banks of Wabash, Inc., against the appellant, United States Fire Insurance 
Company of New York, to recover upon a policy of fire, lightning, and 
tornado insurance, commonly spoken of as a combined policy, executed by the 
appellant to the appellee. 


The complaint was in one paragraph to which appellant filed a demurrer. 
Appellee then filed a copy of the policy, as an exhibit, to its complaint. Appellant 
then filed an amended demurrer for want of facts, with a memorandum in 
support thereof. This amended demurrer was overruled and an exception taken, 
after which the appellant filed answer in two paragraphs; the first being a general 
denial, and the second setting up an alleged exception in the policy. The appellee 
filed a demurrer to the appellant’s second paragraph of answer for want of 
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sufficient facts with a memorandum in support of said demurrer. The court 
sustained said demurrer, to which ruling the appellant excepted. 

The cause was tried before the court without a jury. There was a general 
finding and a judgment for the appellee. The appellant filed a motion for a 
new trial, which was overruled and an exception taken, and this appeal prayed 
and perfected. 

The errors assigned and relied upon for reversal are: (1) The court below 
erred in overruling the demurrer of said appellant to the complaint of the appellee 
herein. (2) The court below erred in overruling the amended demurrer of the 
said appellant to the complaint of the appellee herein. (3) The court below 
erred in overruling the demurrer to the complaint of the appellee herein, which 
said demurrer was filed on, to wit, the 25d day of November, 1929. (4) The 
court below erred in sustaining the demurrer of appellee to the second paragraph 
of answer of appellant to the complaint of the appellee herein. (5) The court 
below erred in overruling the motion of the appellant for a new trial of said cause. 

The motion for a new trial is as follows: (1) The decision of the court is 
contrary to law. (2) The decision of the court is not sustained by sufficient 
evidence. (3) The decision of the court is not sustained by sufficient evidence 
and is contrary to law. (4) There is error in the assessment of the amount of 
recovery, in this, that the amount is too large. 

In the appellant’s brief there is this statement: “We group our points under 
all assigned errors, because each assignment presents identical questions.” This 
plan was also followed by the appellee in its brief and this court will also adopt 
the same plan in consideration of the alleged errors. 


The evidence closely followed the complaint and was by stipulation which is 
as follows: “That the appellant on February 25, 1929, executed and delivered, and 
received the premium therein provided, policy number GC-150098, and also on 
the dates therein set forth executed and made a part of said policy certain riders, 
said policy and riders thereunto attached being the policy sued on containing the 
Lightning and Electrical Apparatus Clause A hereinbefore referred to; that 
appellee is the successor and assignee of the original beneficiary of said policy and 
is the same corporation as that named in the endorsement hereinbefore set out; 
that appellee is the owner and operator and was such owner and -operator of 
Station WBOW on the 12th day of June, 1929, and as such owner and operator 
had title to the equipment listed in its complaint; that all the property mentioned 
in the complaint for the loss of and damage to which appellee sues was on 
June 12, 1929, and at all times radio apparatus and other like electrical appliances, 
all constituting part and parcel of a radio broadcasting station operated by 
appellee, and on June 12, 1929, said property was rendered of no value by reason 
of electrical injury to said radio apparatus and other like electrical appliances, 
which electrical injury resulted from lightning, and that no fire ensued upon, 
attended or preceded said electrical injury; that appellee was damaged in the 
sum of $471.95; that appellee gave notice of the damage in the manner provided 
and within the time specified in the policy to the appellant; that the appellant 
denied liability on said policy on July 22, 1929; that appellee is a corporation duly 
organized under and by virtue of the laws of the State of Indiana and _ that 
appellant is a corporation duly organized to do a fire insurance business and 
authorized to do business in the State of Indiana; that on the evidence herein- 
above set out, the parties hereto submit this cause for trial finding and judgment 
to the court without intervention of a jury.” 

The “Lightning and: Electrical Apparatus Clause A,” mentioned in the 
stipulation, is as follows: 

“Lightning and Electrical Apparatus Clause A (This clause void when attached 
to tornado policy). 1. Except as hereinafter provided, this policy also covers direct 
loss or damagé to the property described in this policy caused by lightning 
(meaning thereby the commonly accepted use of the term ‘lightning’ and in no 
case to include loss or damage caused by cyclone, tornado or windstorm), 
whether fire ensued or not. 

“If dynamos, exciters, lamps, motors, switches, electric automobiles, radio 
apparatus, or other electric appliances or devices are covered under this policy, 
this company shall not be liable for any electrical injury or disturbance to the 
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said electrical appliances or devices, whether from artificial or natural causes, 
unless fire ensues, but if fire does ensue, then, in consideration of the rate of 
premium at which this policy is written, this company shall be liable for its pro- 
portion of loss or damage caused by such ensuing fire.” 

The complaint describes the property of the appellee covered by the policy 
and says that said property was struck by a lightning bolt and that the antenna 
and counterpoise systems were destroyed, the transmitter demolished, and the 
motor generators supplying power to the transmitter burned out. The property 
destroyed and injured was itemized in the complaint and the loss to each was set 
forth totaling $471.95. It is not contended by the appellee that the loss occurred 
by fire or by tornado, but that it occurred by lightning alone unaccompanied by 
fire. If, therefore, the lightning and electrical apparatus clause A which was 
attached as a rider to the policy of insurance sued upon was not void, then there 
could be no recovery and the judgment would have to be reversed, 
that said clause provided that the insurance company would not be liable “for 
any electrical injury or disturbance to the said electrical appliances or devices, 
whether from artificial or natural causes, unless fire ensued.” But it is contended 
by the appellee that said clause is void by its own terms when it is attached 


to a tornado policy and that the policy to which it is attached in the instant case 
is a tornado policy. 


for the reason 


It must be conceded by all that the policy sued upon is a combined policy of 
fire, lightning, and tornado. In the body of the policy in the instant case lightning 
as a peril is insured against. The clause in question which was attached to the 
policy by indorsement or rider constituted an exception exempting the company 
from payment of the appellee’s _ if said clause is valid when attached to the 
kind of policy sued upon herein. A determination therefore, of the question as to 
whether said clause when attached to the kind of policy sued upon in this 
case is valid or void, will be determinative of this appeal. 


[1-3] At the outset it is to be borne in mind that there is no question made 
as to the validity of the clause in question save and except that the clause itself 
says that “this clause void when attached to tornado policy.” It is also to be 
remembered that the loss for which suit was brought is in no way related to a 
loss by tornado. The query at once arises as to why the clause in question was 
attached to the policies by the contracting parties if, as contended for by the 
appellee, it was void by its own terms when attached to that kind of a policy. 
But appellee says that a contract of insurance prepared by an insurance company 
will be construed liberally as against the insured and strictly as against the 
company. We believe the correct rule was stated in the case of Pacific Mutual 
Life Insurance Company of California v. Alsop, 191 Ind. 638, 134 N. E. 290, 
291 as follows: “The established rule is that an insurance policy prepared by 
the insurer, the form of which the insured cannot control nor alter, which may 
not even be seen by the insured until it is delivered to him in final consummation 
of the contract of insurance, shall not receive a strained construction as against 
the insured, but that doubts as to its construction arising from contradictory 
provisions or ambiguous expressions which it may contain are to be resolved 
against the company that issued it.” See, also, Maxwell v. Springfield Fire & 
Marine Insurance Co., 73 Ind. App. 251, 125 N. E. 645. But the clause or rider 
in question was plainly visible when attached to the policy and we cannot say 
that its plain and positive provisions for exemption which are not in any sense 
obscure or ambiguous were, or could be, subject to the construction asked for by 
the appellee. We presume that the appellee could not contend that the language 
of exemption contained in the clause could be given any construction that would 
permit a recovery in the instant case by the appellee, but that the only contention 
by the appellee is that the clause is void by its own terms when attached to the 
particular kind of policy sued upon. It seems to us that the real question for 
determination is not so much a question as to any interpretation or construction 
that shall be placed upon the language or terms of the contract, but that it is 
rather a question as to what the parties must have had in mind in attaching 
the clause or rider in question to the policy. We cannot perceive how the whole 
contract can be so construed as to make the clause in question void when con- 
sidered in connection with the fire contract of the policy. If the loss had 
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occurred in connection with the tornado contract of the policy, another question 
would be presented. 

It becomes apparent that the complaint does not state a cause of action against 
the appellant, and that the court erred in each of its. rulings upon the demurrers, 
and that the judgment should be reversed, with instructions to sustain the motion 
for a new trial and to rule upon the demurrers in accordance with this opinion. 

Judgment reversed, with instructions as stated above. 


WALLACE v. FIDELITY PHCENIX FIRE INS. CO. No. 30391. 
Supreme Court of Kansas. April 9, 1932. 
9 Pacific Reporter 621. 
1. INSURANCE. 

Evidence sustained finding that fire destroying merchandise stock was caused 
by lightning, not by arson committed by insured owner. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

Presumption of innocence of assured, as against insurer’s defense of arson, 
continues until contrary is established. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Syllabus by the Court. 

1. In an action upon a fire insurance policy where the defense is arson com- 
mitted by the assured owner, the presumption of innocence exists and continues 
until the contrary is established, and an instruction to the jury that such pre- 
sumption disappears because of the proof of the crime is only necessary when 
to the trial court as a procedural matter the crime appears to have been estab- 
lished. 

2. The evidence considered, and held to be sufficient to support the general 
verdict and the special finding, and that the lightning theory of the plaintiff 
was sustained by some substantial facts and was not based on conjecture or sur- 
mise. 

Appeal from District Court, Sumner County; Wendell Ready, Judge. 

_ Action by Charles C. Wallace, administrator of the estate of H. E. White, 
deceased, against the Fidelity Phoenix Fire Insurance Company. From an ad- 
verse judgment, defendant appeals. 

Affirmed. 

Richard E. Bird, of Wichita, for appellant. 

E. J. Taggart and John W. Bradley, both of Wellington, and W. L. Cunning- 
ham, D. Arthur Walker, Fred G. Leach, and William E. Cunningham, all of 
Arkansas City, for appellee. 

Hurcuinson, J. 

This is an action brought by the administrator of a deceased owner of a 
stock of merchandise in the town of Belle Plaine, to recover for the loss thereof 
by fire on a policy issued thereon to him by the defendant insurance company. 

The answer of the defendant admitted the issuance of the policy and the oc- 
currence of the fire, but alleged that the fire was caused by the owner, H. E. 
White, voluntarily, maliciously, and intentionally setting it out to damage and 
partially destroy the goods for the purpose of cheating and defrauding the de- 
fendant and to recover the value thereof from the defendant insurance company. 
The reply was a general denial and a waiver of any claim under the policy be- 
yond $2,995, interest, costs, and reasonable attorney fee. 

The jury rendered a verdict for plaintiff and answered a special question 
stating that the owner did not set fire to the property. Judgment was rendered 
thereon, and the defendant appeals, urging error of the trial court in two par- 
ticulars, viz., that the verdict and special finding are contrary to the evidence, 
and in giving instruction No. 10 concerning the presumption of innocence. 


[1] The evidence shows that the owner committed suicide in a room over 
the main storeroom during or about the time of the fire by shooting himself. 
There was no controversy about the amount of the loss, proof of loss, appoint- 
ment and authority of administrator, and the demand for payment. The theory 
of the defendant is that the owner set out the fire in three places in the store, 
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near the cash register along the west wall, near the southwest corner of the 
main storeroom and near the head of the stairs next to the rack of window 
shades, and that paint cans were opened and placed at two of these places. There 
was evidence of the embarrassing financial condition of the owner and his nerv- 
ous attitude a few hours before the fire. About 1 o’clock in the night the de- 
ceased met the city marshal while it was raining very hard and told the marshal 
he had a leaky roof over the store and he was going down to see if it might be 
leaking through. He asked the marshal when he went off duty in the morning 
and was told between 5:30 and 6. He went into the bakery and got a cup of 
coffee, telling in there about his leaky roof. The night marshal and an em- 
ployee of the bakery passed the store about 5:30 and saw no indication of fire 
and the usual electric light or lights were burning. The fire was discovered 
about 5:40, or 10 minutes after the marshal passed. It was not raining then, as 
the storm had ceased about 4 o'clock. Some of the books near the cash register 
were considerably burned and the safe door was closed but not locked. From 
this and other undisputed evidence in connection with the evidence about which 
there is some conflict, the appellant insists that the general verdict and the 
special finding of the jury are contrary to the evidence and that the trial court 
should have set aside the verdict and finding and granted the defendant a new 
trial, and reasoning that it was a pure case of arson, and that upon the discovery 
of the fire before the conflagration was fully under way and fearing detection 
of his acts the assured owner took his own life. Appellant further urges that 
the theory of the appellee, which was accepted by the jury, was based upon mere 
conjecture and not upon substantial facts. 


The theory of the plaintiff is that the fire originated in the woodwork above 
the metal ceiling and was caused by a “short” in the electric wire, brought 
about by lightning which also burned the telephone wires in two, destroyed the 
telephone instrument, and that the fire so caused had been developing for some 
time in the woodwork above the ceiling and was therefore not observed by the 
witnesses passing the store building between 5:30 and 5:40 a. m. 


The evidence showed there had been a very severe thunder storm and pretty 
sharp lightning during the night and continuing until 3 or 4 a. m.; that the tele- 
phone wire in the building had been burned in two in five places, where it entered 
the metal ceiling. The receiver cap was blown off. The telephone wires did 
not have a lightning arrester on this line. The wire was grounded to the cold 
water pipes in the building. The electric light for the building was furnished by 
four or five drop lights from metal ceiling. It was all open wiring through the 
building. The knobs were tarnished, the fuse box was “blowed,” and the brass 
ends were loose. 

There was evidence showing that immediately after the discovery of the 
fire the main fire was in the southwest corner of the storeroom; that it appeared 
to be sweeping across the upper corner of the west wall; that the metal ceiling 
was red-hot: some of it was hanging down; that the fire could be seen up under 
the ceiling; that the main part of the fire seemed to be in the joists above the 
middle ceiling along the west wall; that the window frame in the southwest 
corner was burned more at the top than the bottom; that goods on the upper 
shelf near the southwest corner were burned apparently from the top; that after 
the fire it was observed that several two by twelve joists in the rear of the store- 
room were nearly burned through; that the fire near the cash register was com- 
paratively slight, and upstairs at the window shade rack the worst burning seem- 
ed to be at the upper part rather than the lower; that there was a slanting roof 
over the back part of the storeroom to the ceiling of the second story over the 
stairway and window shade rack. 

The deceased was said to have been timid about fires, that there was nothing 
unusual about his actions at home the evening before, and that he had three 
years before the fire reduced the size of the policy on his stock of goods. 


There was a conflict in the evidence as to some of the matters here enumer- 
ated, but the jury gave credence to the theory of the fire caused by lightning 
rather than by arson and the trial court concurred, so that our sole and only 
duty is to determine if there was sufficient evidence to support such finding, and 
we think there was. 





118 The Insurance Law Journal, Vol. 79 [July, 1932 


The lightning theory does not seem to us to be mere conjecture or surmise, 
as urged by appellant, but many of the features in support of it appear to be 
supported by cold facts that are not easily otherwise explained. Of course, the 
conclusion reached must not be based upon conjecture or surmise, but the facts 
of there being sharp lightning about two hours before the discovery of the fire, 
the blowing off of the telephone receiver cap, the burning in two of the tele- 
phone wire in several places, the red-hot metal ceiling, and the deeply burned 
joists as found immediately after the discovery of the fire, seem to be substan- 
tial and reasonable features sustaining the lightning theory, even against the 
unexplainable conduct of the deceased owner. 

[2, 3] Appellant assigns error in the giving of the instruction on the pre- 
sumption of innocence without qualifying it with an instruction that it was a 
legal presumption only, and disappears where there is evidence that the assured 
did willfully set fire to the goods. The appellant cites some very eminent author- 
ity in support of its contention, among which is 5 Wigmore on Evidence (2d 
Ed.) pars. 2491 and 2511, and in a note to the last section the case of State v. 
Wolfley, 75 Kan. 406, 89 P. 1046, 11 L. R. A. (N. S.) 87, 12 Ann. Cas. 412, and on 
rehearing 75 Kan. 413, 93 P. 337, 11 L. R. A. (N. S.) 87, 12 Ann. Cas. 412, is 
cited as following a slightly modified rule in harmony with some other courts. 
Also the very recent case of Frankel v. New York Life Ins. Co. (C. C. A.) 5 
F.(2d) 933, is cited by appellant, but two distinct points of difference exist be- 
tween that case and the one at bar. There the question was between suicide 
and accidental death. When substantial evidence of suicide was introduced, the 
presumption of innocence very properly disappeared; and again in that case, 
the plaintiff assumed the burden of proof and as it was there held thereby waived 
certain errors, as stated in the opinion. If the evidence concerning the arson 


charged had been established with certainty like the suicide in this case, there 
would have been no place for a presumption. 

In the case of Von Crome vy. Travelers’ Ins. Co. (C. C. A.) 11 F.(2d) 350, 
352, cited by the appellant, the distinction is made in a few well-chosen words, 
as follows: “Touching the contention of plaintiff that it was here and always 


is the duty of the court to charge the jury that a presumption of law existed 
against the fact of suicide, it is enough to say of the contention that this is 
sometimes true and sometimes not true. * * * In this particular case, since there 
was evidence, from what the insured said as to his intent to kill himself, and 
from the circumstances, evidence that he had killed himself, the presumption 
against suicide as a matter of law disappeared from the case. There was no 
longer any reason to invoke any presumption of law about the matter.” 


Two Kansas cases cited by appellant, State ex rel. v. Creager, 97 Kan. 334, 
1555 P 29, and State ex rel. v. Woods, 102 Kan. 499, 170 P. 986, L. R. A. 1918C, 
889, are only in support of the contention of the appellant upon the theory that 
the defendant had established the arson in this case. In both of them it is held 


that the presumption exists and continues “until the contrary is established.” 


In the case of O’Brien v. Insurance Co., 109 Kan. 138, 144, 145, 197 P. 1100, 
1103, the late Justice Mason clearly expressed the rule in this state, as follows: 
“The existence of a presumption against suicide on the part of a sane person is 
generally recognized. 22 C. J. 95; 1 Ency. L. & P. 419. The defendant, how- 
ever, regards the language quoted as likely to have misled the jury by causing 
them to believe that the presumption against suicide should control unless the 
evidence proved the contrary beyond all doubt. We do not think that it is 
fairly open to that construction, or that there is any reasonable likelihood that 
it was so interpreted by the jury. The word ‘presumption’ sometimes used as 
a procedural term, allied to the burden of proof.. The so-called presumption 
against suicide in such a case as the present, where the issue must be determined 
from circumstantial evidence—by the balancing of probabilities arising from the 
established facts—is perhaps better described as an inference to be drawn from 
the universally recognized fact that the instinctive love of life is strong in the 
normal person. It is a matter, to be considered with others in arriving at the 
most probable solution of a question which cannot be determined with absolute 
certainty.” 


In the case of Mutual Life Ins. Co. v. Wiswell, 56 Kan. 765, 44 P. 996, 35 L. 
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R. A. 258, it was said: “Where the evidence as to the death being accidental 
or suicidal is so nearly balanced as to leave the question in doubt, the presump- 
tion is in favor of the theory of accidental death.” (Syl. par. 2.) See, also, First 
National Bank v. Assurance Co., 33 Or. 43, 52 P. 1050. 

The instruction in this case was almost literally the same as that in the 
Oregon case, supra, and substantially the same as that approved in the O’ Brien 
Case, supra. This instruction must, as in all other cases, be construed in con- 
nection with all the other instructions given and in particular in this case with 
the one preceding it, which fully informed the jury as to a preponderance of 
the evidence as applicable in the case on trial, carefully distinguishing between 
that and proof of issues beyond a reasonable doubt, where crimes are otherwise 
involved. 

We think the instruction given on presumption of innocence is well within 
the rule outlined in the Kansas cases above cited, and within the distinction in- 
dicated in the case above cited from other jurisdictions, and the giving of it 
was not error. 

The judgment is affirmed. 


BURMAN vy. CALIFORNIA INS. CO. No. 28716. 
Supreme Court of Minnesota. April 15, 1932. 
242 Northwestern Reporter 387. 
INSURANCE. 

Vendor of realty, under indorsement directing payment of fire loss, held 
entitled to recover amount of insurance remaining after payment of mortgage. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

Syllabus by the Court. 

Where by mistake, a fire insurance policy was assigned to the husband of a 
contract vendee, but was indorsed payable first to a mortgagee, then to B. 
(plaintiff), the tithe owner, and, third (mistakenly), to the husband as contract 
vendee, as interest may appear, it is held, in case of loss, that plaintiff, the con- 
tract vendor and title owner, might recover the amount of insurance remaining 
after payment of the mortgage where the vendee’s indebtedness to the vendor 
exceeded such remainder, notwithstanding a cancellation of the contract for deed 
effected subsequent to the date when payment was due from the company. Citing 
Quackenbush v. Citizens’ Ins. Co., 150 Mich. 555, 114 N. W. 388. 

Appeal from District Court, Hennepin County; Mathias Baldwin, Judge. 

Action by Olaf S. Burman against the California Insurance Company. Findings 
of fact and conclusions of law in favor of the plaintiff. From an order denying 
motion for a new trial, defendant appeals. 

Order affirmed. 

Boutelle, Bowen & Flanagan and Herbert W. Rogers, all of Minneapolis, for 
appellant. 


Edward Chalgren, of Minneapolis, for respondent. 

Lorine, J. 

In a suit upon a fire insurance policy the plaintiff had findings of fact and 
conclusions of law in his favor. The court denied the defendant’s motion for 
new trial, and it has appealed. 

August 20, 1923, A. E. Smith secured from the defendant insurance to the 
amount of $4,000 on his cottage on a five-acre tract of land in rural Hennepin 
county. He also secured $2,000 of insurance on the household goods, furniture, 
and wearing apparel in the cottage, and $100 on the garage building on the same 
premises. November 15, 1924, while the insurance was still in effect, Smith sold 
the preinises in question to the plaintiff Burman, and gave to Irene J. Baldwin 
part of the household goods and furniture then in the dwelling. On this appeal 
the insurance on the household goods is not directly involved. 

Between November 15 and November 20, 1924, Burman mortgaged the land 
to Martin Christianson, as guardian of Leslie Christianson, a minor, for the sum 
of $2,000. November 20, 1924, Burman contracted with Irene Baldwin to convey 
the premises to her upon the payment of $7,000, part of which consideration was 
by assumption of the Christianson mortgage and part was to be by monthly 
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installments. Under Irene’s contract for deed she agreed to keep the premises 
insured for the benefit of the vendor. 

November 26, 1924, Smith assigned the insurance in blank and turned the 
policy over to A. J. Baldwin, the husband of Irene, who inserted his own name 
in the assignment as assignee. The defendant, being unaware that Irene was the 
vendee in the contract for deed, consented to the assignment to her husband. 
A mortgage clause was attached to the policy providing for the payment of 
loss to the mortgagee Christianson as interest might appear February 6, 19235, 
a second mortgage clause .was attached to the policy, making the loss if any, 
payable “first, to Martin Christianson as guardian of Leslie Christianson minor 
mortgagee; second to Olaf S. Burman title owner (item No. 1 & No. 3) third, 
to A. J. Baldwin, purchaser, under contract for deed as his, her, or its or their 
interest may appear.” 

June 5, 1925, the dwelling house and its contents were totally destroyed by 
fire. July 11, 1925, A. J. Baldwin presented proofs of loss, claiming that the 
property had been sold and the policy assigned to him, and that the actual loss 
aggregated $5,150, of which sum $3,900 was apportioned to the dwelling house, 
and $1,250 to the household goods. This proof of loss was not only erroneous 
in stating that the property had been sold to the husband, but was false and 
fraudulent as to the amount of the household goods destroyed in the fire. Upon 
discovering the identity of the true vendee and the falsity of the husband's 
representations as to the amount of household goods destroyed, the defendant 
denied all liability under its policy, except to the mortgagee. 

October 16, 1925, Burman canceled the contract for deed for default in 
payments exceeding the amount of insurance which he claims. November 30, 
1926, defendant paid the Christianson mortgage and took an assignment thereof. 
Separate actions were brought by Irene J. Baldwin and by Olaf S. Burman to 
recover under the policy. As against Irene the defendant set up fraud and mis- 
representation of the value of the personal property by A. J. Baldwin in the 
proof of loss. These actions were consolidated by the court which, after trial 
without a jury, found in favor of the defendant in the Baldwin case, and in 
favor of the plaintiff in the Burman case, decreeing that the plaintiff Burman 
recover $1,939.02, with interest, as well as requiring the satisfaction of the 
$2,000 mortgage, which, with interest, made up the difference between the sum 
found for Burman and $4,000, the amount of the valued insurance upon the 
cottage. 

The defendant contends that Burman’s interest under the policy was and is 
solely and merely that of an appointee, with no greater right of recovery as 
against the defendant than has either A. J. Baldwin or Irene. It further contends 
that. even if plaintiff should be held to be in effect a mortgagee, he is not 
entitled to recover, because he has canceled the contract for deed and has 
destroyed any right of subrogation that defendant might have to plaintiff’s rights 
as against Irene Baldwin. It also contends that the policy was void as to both of 
the Baldwins before Burman’s interest therein had attached, and that for that 
reason plaintiff may not recover. 


The only case in the books to which our attention has been dirceted which 
determines the questions presented by the defendant here is that of Quackenbush: 
v. Citizens’ Ins. Co., 150 Mich. 555, 114 N. W. 388, 389. In that case Gonyaw 
acquired premises by purchase which were under contract to Mary H. Quacken- 
bush. The policies which covered the buildings upon these premises were endorsed 
“Loss, if any payable to Nelson Gonyaw as his contract interest may appear.” 
The contract with Mary H. Quackenbush required her to keep the premises 
insured and to assign the policies to the title owned. Through some error the 
policies named her husband, George Quackenbush, as the insured. Mary contended 
that she had properly informed the insurance agent of the state of the title, 
but the trial court found against her on this contention, although it found that 
the interest of Gonyaw in the insurance on the building was valid and should 
be enforced. We have then, in that case. one which is practically parallel to the 
case at bar, except for the mortgage to Christianson. In that case the trial court 
found against Quackenbush just as the trial court did in the case at bar. It was 
there contended by the insurance company that it made no contract with Mary 
H. Quackenbush, and that Gonyaw could not recover because there was no loss 
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to George Quackenbush, the named insured, with whom Gonyaw had no contract. 
The court said: “We do not think this can be said to be an accurate statement 
of the situation. The parties are in dispute as to whether the policy was intended 
to be made in the name of Mary H. Quackenbush or to the husband. As she has 
not appealed, that question cannot be reopened here. The parties are not, how- 
ever, in dispute about the intention to protect the insurable interest of Nelson 
Gonyaw. They are all agreed it was to be protected. The land contract provided 
for insurance for his benefit. The agent knew he had an insurable interest. The 
policies read: ‘Loss, if any, payable to Nelson Gonyaw as his contract interest 
may appear.’ Knowing the interest of Mr. Gonyaw, the defendant provided in- 
surance for his benefit. It accepted the premium. It retained it, and has it yet. 
Mr. Gonyaw as the owner of the record title had an insurable interest. Hamilton 
v. Insurance Co., 98 Mich. 535, 57 N. W. 735, 22 L. R. A. 527. The agent could 
have learned just what that interest was. Whatever it was, he undertook to 
insure and was paid for doing so. See Hoose v. Insurance Co., 84 Mich. 309, 
47 N. W. 587, 11 L. R. A. 340; Ahlberg et al. v. Insurance Co., 94 Mich. 259, 
53 N. W. 1102.” 

It is quite apparent that in the case at bar all parties intended to protect the 
insurable interest of Burman. The contract for deed with Irene provided that his 
interest should be protected; the agent who attached the indorsement of February 
6 knew that Burman had an insurable interest and intended to protect it. 
Having accepted the premium for the period covering the loss, it retained it and 
kept the insurance in force with knowledge of Burman’s rights and interest. Nor 
do we think that Burman’s action in canceling the contract for deed long after 
the insurance money should have been paid prevents him from recovering. The 
insurance company could under no circumstances have a right to subrogation as 
to his claims against Irene, unless it offered to pay the entire balance due from 
her to Burman. London & Northwest American Mortgage Co. v. Fitzgerald, 55 
Minn. 71, 56 N. W. 464. That it never did. It would be equally inequitable to 
permit the insurance company to enforce a right of subrogation as to the 
Christianson mortgage for, in effect, that would be compelling Burman to reim- 
burse the insurance company for a part of the loss which he had suffered by 
the destruction of the building. Had the insurance company seasonably offered to 
pay Burman the entire balance which Irene owed to Burman, the situation would 
present a different question. 

The insurance company, in order to maintain its position that Irene Baldwin 
had been guilty of fraud, set up in her action against it the fraud of A. J. 
Baldwin in misrepresenting the value of the personal property lost in the fire. 
It claims his acts in making the misrepresentations are binding upon her. Con- 
sequently it is hardly in a position to assert the defense that the policy was void 
because it ran to A. J. Baldwin instead of to Irene. Furthermore, the fraud 
which was set up related solely to the personal property, in which Burman had 
no insurable interest and which was specifically excluded from the indorsement in 
his favor. That plaintiff may not have been protected from November unti! 
February 6 does not require a holding that the policy was void as to him there- 
after. Rines v. Insurance Co., 78 Minn. 46, 80 N. W. 839. 

We are of the opinion that the learned trial court was correct in its findings 
and conclusions, and that the order appealed from should be affirmed. 


ANDERSON v. MERCHANTS’ & MECHANICS’ MUT. AID SOC. No. 2184. 
St. Louis Court of Appeals. Missouri. March 8, 1932. 
Rehearing Denied March 22, 1932. 
46 Southwestern Reporter (2d) 938. 
1. INSURANCE. 

That notice of assessment erroneously designated number of insured’s policy 
held not to excuse failure to pay assessment, as regards right to recover for sub- 
sequent loss. 

(For other cases, see Insurance, Dec. Dig. § 195[2].) 

2. INSURANCE. 

Issue whether insured suing on fire policy was delinquent in payment of as- 
sessment held for jury under evidence. 

The secretary of the mutual assessment insurance society testified 
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without objection that assessment was made by trustees, and mailing of 
assessment notice and nonpayment thereof was shown. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 
3. INSURANCE. 

Notice advising insured of amount of overdue assessment and of due date, 
and that nonpayment rendered policy void, held sufficient notice of suspension. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE. 

Whether member of mutual assessment insurance society received notice of 
suspension held issue of fact, notwithstanding his denial, where mailing was shown. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

5. INSURANCE. 

Provision of policy and of society’s constitution, for suspension of insurance 
on failure to pay assessment held self-executing. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

9. INSURANCE. 

Insured’s admission that his insurance had lapsed held admissible in action on 
policy without insurer pleading abandonment of insurance. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

“Not to be officially published.” 

Action by J. F. Anderson against the Merchants’ & Mechanics’ Mutual Aid 
Society. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Spradling & Dalton, of Cape Girardeau, for appellant. 

B.. Hugh Smith, of Cape Girardeau, for respondent. 

Sutton, C. 

This is an action on an insurance policy issued to the plaintiff by defendant 
on September 5, 1929, insuring plaintiff in the sum of $2,000 against loss or dam- 
age by fire or lightning covering on a brick building in Illmo, Mo. IIlmo is not 
far from Cape Girardeau, where plaintiff resides. Defendant is a mutual assess- 
ment insurance society and insures property in Cape Girardeau county and ad- 
joining counties. 

The petition is conventional in form. The answer admits the execution and 
delivery of the policy, and sets up, by way of affirmative defense, the forfeiture 
of the insurance by reason of the failure of the plaintiff to pay an assessment 
levied against him. The cause was tried to a jury. At the conclusion of all of 
the evidence in the case, the court, at the instance of the plaintiff, gave to the 
jury a peremptory instruction, directing them to find in favor of plaintiff for the 
full amount of the policy, together with interest thereon. The jury accordingly 
returned a verdict in favor of plaintiff for $2,057, and judgment was given ac- 
cordingly. Defendant appeals. 


The giving of the peremptory instruction is assigned as error here. 


The policy sued on provides that the policy shall be canceled at any time at 
the request of the insured, or by the company by giving five days’ notice of such 
cancellation. It provides further that, if the insured fails to pay any assessment 
within thirty days after notice given, the insurance shall be suspended until such 
assessment is paid. 

The constitution of the society provides that the management of the society 
shall be in the hands of three trustees, who must be members of the society, and 
that the trustees may enact by-laws, not in conflict with the constitution; that the 
trustees shall organize themselves for the transaction of business by electing one 
of their number as president, one as secretary, and one as treasurer; that, in 
case of loss by fire or lightning, the trustees shall meet and view, estimate, and 
adjust such loss, and assess the necessary assessment per $100 insured valuation, 
and levy such assessment and collect the same after notification; that the secre- 
tary shall give notification to all members who for any reason are under suspen- 
sion; that all notices to members for payments of assessments must be given by 
postal card by the secretary; that each.and every: payment shall be made within 
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thirty days from date of notice by postal card, and any member who refuses or 
neglects to pay his assessment within said time shall be suspended for the next 
thirty days, or until such assessment is paid to the secretary, but, if said payment 
is not made within said time, then the name of such member shall be canceled, 
provided that during the time of such suspension the insurance stops, until such 
payment is received by the secretary. 

At the time the policy in suit was issued, defendant issued to plaintiff an- 
other policy for $2,000 covering on his residence in Cape Girardeau. On March 
14, 1930, the defendant’s secretary sent out notices by postal cards to its members, 
of an assessment to cover losses. The plaintiff received two of these notices, one 
of the notices was for $2 assessed on the policy covering his residence property, 
and the other was for $12 assessed on the policy in suit covering the Illmo prop- 
erty. The latter notice, however, erroneously designated the number of the policy 
as 3942, the correct number being 3947. The plaintiff failed to pay either of the 
assessments. On May 24, 1930, the Illmo property was destroyed by fire, on ac- 
count of which this suit is brought. 

[1] Defendant excuses his failure to pay the assessment on the policy in suit 
on the ground that the notice he received was insufficient and illegal by reason of 
the erroneous designation of the number of the policy in the notice. We see no 
merit in this view. The notice was directed to the plaintiff, and specifically in- 
formed him that it was an assessment of 60 cents per $100 on his insurance, and 
the assessment amounted to $12. It was but a simple computation to show that 
the assessment of $12 was 60 cents per $100 on a $2,000 policy, which is the 
amount of the policy in suit. We do not see how plaintiff could have failed to 
understand from this notice that the assessment he was called upon to pay was 
on this policy. The facts and circumstances tend to show that he did so under- 
stand it. It is true he testified that the reason he did not pay the assessment was 
because he referred to his policy and found that his policy was 3947, and the no- 
tice was for policy 3942, and that he supposed the notice was for somebody else, 
notwithstanding it showed on its face that it was for him. He testified further 
that the reason he did not pay the assessment on the policy covering his residence 
was because he was a little short of money. 

[2] Plaintiff further contends that there is no evidence to show that the as- 
sessment was made in accordance with the constitution. He says that the testi- 
mony of the secretary that an assessment had been made does not prove it, but 
that it can be proved only by the introduction of the record of the meeting of the 
trustees, at which the assessment was made. The testimony of the secretary 
shows that he made and kept records of all the meetings of the trustees; that the 
assessment in question was made by the trustees, but that he did not have the 
record of the meeting with him in court. There was no objection whatever at 
the trial to the making proof of this fact by the oral testimony of the secretary. 
His testimony was manifestly sufficient to take that issue of fact to the jury. 

[3, 4] Plaintiff further insists that the secretary did not give any notification 
to plaintiff that he was under suspension, as required by the constitution. The 
evidence shows that, on April 15th, the secretary made out and mailed to the 
plaintiff a written notice, under cover properly addressed with adequate postage 
affixed, advising him that, if any assessment is not paid on or before the date 
when due, the policy, under its conditions, and the express language of the con- 
stitution, becomes void, advising him of the amount of his assessment and of the 
date on which it had become due, and‘ requesting him to remit the amount due. 
We think the notice was sufficient. It is true it does not in express terms advise 
plaintiff that he was under suspension, but it does so in effect We do not see 
how he could have failed to understand from this notice that he was in arrears, 
and that while so in arrears his insurance was not in force. The plaintiff denied 
that he received this notice, but whether he did or not was an issue of fact for 
the jury to determine. 

The evidence also shows that on the same day this notice was mailed the 
treasurer of the society personally notified plaintiff that his assignment was past 
due and unpaid, and that, by reason thereof, his insurance had lapsed, and that, 
if he had a loss, he could not get any benefit and it would not be paid. 

[5] Plaintiff makes the further point that there was no suspension of the 
insurance because, to effectuate a suspension, affirmative action by the trustees 
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was required, and it was not shown that the trustees took any such action. It 
will be observed that neither the policy nor the laws of the society require any 
action by the trustees in order to effectuate a suspension. The provisions with 
respect to this must be regarded as self- -executing. The policy provides that, 
upon failure to pay an assessment when due, the insurance shall be suspended 
until such assessment is paid. The constitution. provides that the delinquent mem- 
ber shall be suspended, and during such suspension the insurance stops. So that 
it is manifest, from the provisions of both the policy and the organic law of 
the society, that the insurance must be suspended upon delinquency, and no 
discretion is left in the trustees or other cfficers to do otherwise. It is required 
only that the secretary perform the mere ministerial duty of giving notification 
of the suspension. 

[6] We think, too, that the provision for cancellation is also self-executing. 
In such case it seems that not even a notice of the cancellation is required. The 
secretary testified that, on May 15th, which was thirty days after notification of 
suspension was given, he canceled the insurance by striking plaintiff's name from 
the list of members on the book, which is all the constitution requires to be done 
with respect to the cancellation. But plaintiff says that this was not effectual as 
a cancellation because the policy provides that five days’ notice of cancellation 
must be given. This provision of the policy obviously has no reference to a 
cancellation of the insurance for cause such as the delinquency of the insured in 
the payment of an assessment. It refers exclusively to a cancellation which is 
allowed as a matter of course to either of the contracting parties. But whether 
there was an effectual cancellation or not, the plaintiff was under suspension, 
and the insurance was not in force, at the time of the fire, if the evidence for 
the defendant is to be taken as true, and it may not be taken as untrue in 
passing upon the propriety of the peremptory instruction. 

We conclude that the court erred in giving the peremptory instruction. We 
know that the law does not favor forfeitures, but we see no reason why there 
should be any reluctance to enforce a forfeiture for delinquency in the payment 
of an assessment where the forfeiture is clearly shown by the evidence. An 
assessment society, such as this, depends exclusively upon the prompt payment 
of the assessments to pay the losses of its members, and it is only by the prompt 
payment of these assessments that the society exists. The exaction of for- 
feitures for nonpayment of assessments is not only permissible but is essential 
to the life of the society. 

[7-9] We think the court also committed error in excluding the testimony 
of two witnesses offered by defendant to show that plaintiff, immediately after 
the fire, stated to the witnesses that he did have some insurance on the property, 
but that he had failed to pay the assessments and the insurance had lapsed. 
The court excluded this testimony on the ground that the statement attributed to 
plaintiff involved a question of law. The court thus applied the rule extant with 
respect to prior statements of witnesses offered to be shown for the purpose of 
impeachment. This rule, however, has no application to an admission against 
interest made by a party to the suit. But plaintiff says that the offer of this 
testimony was an attempt to show an abandonment by him of his insurance, and 
that, abandonment not having been pleaded, the testimony was properly excluded 
on that ground. We do not think so. The admission sought to be shown was 
competent on the issues of fact in the case. It was particularly competent on the 
issue as to whether or not the plaintiff received the notice of suspension mailed 
by the secretary. It was also competent as inconsistent with the plaintiff’s testi- 
mony to the effect that he was misled by the error in designating the number 
of his policy in the notice of the assessment he received from the secretary. 

The Commissioner recommends that the judgment of the circuit court be 
reversed, and the cause remanded. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the cause 
remanded. 

Haid, P. J., and Becker and Nipper, JJ., concur. 
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WILLIAMS et al. v. CONNECTICUT FIRE INS. CO. No 
Springfield Court of Appeals. Missouri. March 7, 1932. 
47 Southwestern Reporter (2d) 207. 
2. INSURANCE. 


Provision that fire policy shall be void if insured has concealed or mis- 
represented any material fact concerning insurance is valid. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

3. INSURANCE. 

Provision that fire policy shall be void if subject of insurance becomes in- 
cumbered by chattel morgtage is valid. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

4. INSURANCE. 

Insurer held estopped to avoid fire policy for insured’s breach of provision 
against incumbering property by chattel mortgage, where insurer failed to tender 
unearned premium upon learning of mortgage after fire. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

5. INSURANCE. 

Where plaintiff alleges due performance of policy conditions, although 
waiver has not been specifically alleged, evidence of waiver by insurer is ad- 
missible. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Circuit Court, Butler County; R. I. Cope, Judge. 

“Not to be officially published.” 

Suit by Elizabeth R. Williams and another against the Connecticut Fire 
Insurance Company. From a judgment in favor of plaintiffs, defendant appeals. 

Reversed and remanded. 

Henson & Woody, of Poplar Bluff, for appellant. 

Francis M. Kinder of Poplar Bluff, for respondents. 

BalLey, J. 

This is a suit on a fire insurnace policy issued by defendant on November 
20, 1929, to Elizabeth R. Williams, plaintiff, in the sum of $2,000, covering certain 
household goods located in a dwelling house in the city of Poplar Bluff, Mo. 
While this policy was in force the goods were destroyed by a fire which occurred 
on the 17th day of August, 1930. The petition was in conventional form. The 
answer alleged, among other things, the following: 

“Defendant further states that after the issue, delivery and acceptance of 
said policy, and while the same was in force, plaintiff, Elizabeth Rickman, with- 
out any agreement on the part of defendant indorsed on or added to said policy, 
and on the 3Ist day of January, 1930, made, executed and delivered her certain 
chattel mortgage of that date by the terms and conditions of which she conveyed 
the property described in said policy to the Automobile Discount Corporation 
to secure the payment of a debt to said ccrporation in the sum of $280.00 and 
that said chattel mortgage was in full force and effect on the date of the fire 
mentioned in the petition herein. 

“And defendant says that under and by virtue of the terms and conditions of 
said policy of insurance, and ‘particularly the provision above quoted, there is no 
liability on the part of defendant under the same, and that defendant is not now 
indebted to her, or her co-plaintiff in any sum on account thereof, or on any 
other account.” 


No fraud was charged. The reply was a general denial. The trial was to a 
jury and resulted in a verdict and judgment for plaintiffs in the sum of $1,000, 
from which judgment defendant has appealed. 


[1] It is first assigned as error that the court failed to give defendant’s in- 
struction in the nature of a demurrer to the evidence. Plaintiffs’ evidence, which 
must be accepted as true in considering the demurrer, shows the following state 
of facts: It was shown that plaintiff Elizabeth Rickman Williams paid a premium 
of $12.50 to defendant and in November, 1929, the policy in suit was duly issued 
to her; that in August, 1930, she sustained a fire loss to the goods insured, the 
damage to various articles being particularly described in her testimony. Prior 
to this time, in November, 1928, defendant had issued its policy to plaintiff 











126 The Insurance Law Journal, Vol. 79 [July, 1932 


insuring this same property, and at that time there was a mortgage on said 
property to the Overbey Furniture Company. Defendant had notice of this mort- 
gage and inserted a loss payable clause in this 1928 policy. That mortgage was 
paid in March 1929, out of funds obtained from a new mortgage on this same 
property, executed in February, 1929, in favor of the Automobile Discount Cor- 
poration, of St. Louis, for the sum of $165. At about this same time oe 
increased the insurance with defendant on her property from $1,000 to $2,000 
and informed the local agent of the defendant company that she had borrowed 
money from said Automobile Discount Corporation. No loss payable clause was, 
however, inserted in the policy. After the policy sued on was issued in November, 
1929, as aforesaid, which likewise contained no loss payable clause, plaintiff paid 
off the $165 mortgage but increased her indebtedness to the Automobile Discount 
Corporation and gave a new mortgage on the property for the. sum of $280 in 
January, 1930. It is admitted she gave no notice whatever of this mortgage, either 
to defendant or its said local agent, and of course no loss payable clause was 
attached to the policy. It was in this condition when the fire occurred in which 
plaintiff sustained the loss to the property insured. There was evidence that 
defendant failed to return or tender any part of the premium paid. Defendant 
had no notice of the mortgage until after the fire. . 

{2, 3] The policy contained two provisions now relied on by defendant to 
defeat this action. They are as follows: “This entire policy shall be void if the 
insured has concealed or misrepresented, in writing or otherwise, any material 
fact or circumstance concerning this insurance or the subject thereof. * * * This 
entire policy, unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void if the subject of insurance be personal property and be or 
become incumbered by a chattel mortgage.” Such provisions in insurance policies 
are valid and have been uniformly upheld in this state when a breach thereof has 
occurred. Boley v. Bankers’ & Shippers’ Insurance Co. (Mo. App.) 23 S. W.(2d) 
1095; Day v. National Fire Ins. Co., 216 Mo. App. 279, 264 S. W. 467; Swinney 
v. Connecticut Fire Ins. Co. (Mo. App.) 8 S. W.(2d) 1090; 26 C. J. 243, § 307. 

Plaintiffs contend, however, that defendant waived the right to avoid liability 
by retaining premiums paid after loss was sustained by plaintiff and that defend- 
ant is estopped from avoiding the policy on that ground. 

Defendant replies to this argument by stating that an insurer does not waive 
its right to avoid a policy by retaining the premium, except in those cases in 
which it is claimed the policy is void ab initio, and that since the defense alleged 
in this case is based upon the proposition that the insured mortgaged the prop- 
erty after the policy was issued, in violation of the conditions thereof, the rule 
as to waiver does not apply. In support of. this theory defendant cites Thomas 
v. American Automobile Underwriters’ Agency (Mo. App.) 5 S.W.(2d) 660, 
Meyer Dairy Co. v. Connecticut Fire Ins. Co. (Mo. App.) 287 S. W. 663. 

There is language used in each of the cases last cited which would seem to 
indicate that the distinction made by defendant is recognized by our courts. But 
recent rulings of the Supreme Court and Courts of Appeal are contrary to that 
view. In Luthy v. Northwestern Nat. Insurance Co., 224 Mo. App. 371, 20 
S.W.(2d) 299, 300, suit was on a fire insurance policy. The policy contained a 
provision that should the property be removed from its then location without 
the written consent of the insurer, “the policy shall be void.’ The evidence 
showed the property was removed after the issuance of the policy, without the 
consent of insurer, and thereafter the loss occurred. Defendant sought to avoid 
the policy on the ground that the removal provision of the policy had been 
breached. Plaintiff claimed the breach was waived by retention of the premium. 
On that phase of the case the Kansas City Court of Appeals held :“However it 
is claimed by plaintiff that the failure of the defendant after the fire to tender 
the unearned premium to plaintiff estops defendant from claiming that the 
removal of the property voided the policy. This contention is well taken. Malo 
v. Insurance Co. (Mo. App.) 282 S. W. 78; Block v. United States Fidelity & 
Guaranty Co., 316 Mo. 278, 290 S. W. 429, 436. Defendant, as a part of its 
defense, should have shown that after its duly authorized agents learned of the’ 
removal of the goods, which evidently was not until after the fire, it made timely 
tender of the unearned premium and had kept such a tender good. It has no 
right to insist upon a forfeiture without kaving pursued this course. Pauley v. 
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Business Men’s Assurance Co., 217 Mo. App. 302, 311, 261 S. W. 340; Leer v. 
Insurance Co. (Mo. App.) 250 S. W. 631, 632. As a condition precedent to the 
availing itself of the defense of forfeiture in this case the company should have 
restored or offered to restore the unearned premium. The failure to make this 
tender was also sufficient to sustain the action of the jury in inflicting the penalty 
and attorney’s fee. Malo v. Insurance Co., supra; Pauley v. Business Men’s 
Assur. Co., supra; Vaught v. Insurance Co. (Mo. App.) 277 S. W. 939.” There- 
after, defendant in that case, by writ of certiorari to the Supreme Court, sought 
to have the opinion of the Kansas City Court of Appeals quashed, on the ground 
that the ruling of that court above quoted was in conflict with prior rulings of 
the Supreme Court. See State ex rel. v. Trimble, 323 Mo. 458, 20 S.W.(2d) 46. 
The latter Court reviewed recent decisions on the question, among them being 
Block v. Fidelity & Guaranty Co., 316 Mo. 278, 290 S. W. 429, and Gold Issue 
Mining & Milling Co. v. Fire Ins. Co., 267 Mo. 524, 184 S. W. 999, and upheid 
the ruling of the Court of Appeals. The reason for the ruling is thus stated: 
“The conduct of relator in retaining the unearned and unused portion of the 
premium paid by the insured is clearly and utterly inconsistent with the insistence 
and contention of the relator that the policy of insurance is void and inoperative 
from and after the time of the removal of the insured property, and therefore is 
not in force and effect for the remaining and unexpired part of the policy term of 
three years. The law does not permit a party to a contract to assert and insist 
that no risk or liability on his part is attached to the contract, because the 
contract has been rendered void and inoperative by some act or omission of the 
other and opposite party to the contract, while the party thus denying liability 
under the contract at the same time holds onto, and retains, the consideration 
and benefits which he has received under the contract.” State ex rel. v. Trimble, 
supra, 323 Mo. 458, 20 S.W.(2d) 46, loc. cit. 50. 

[4] We consider the foregoing authorities conclusive on the question of 
waiver before this court. While defendant may have had no notice of the mort- 
gage until after the fire, it was its duty to tender the unearned premium upon 
learning of the existence of the mortgage and to cancel the policy, there being no 
charge of fraud or misrepresentation. If it failed to do so, the insurance company, 
under the law, would be estopped from avoiding the policy on that ground. 

[5] Defendant urges that since plaintiffs failed to plead estoppel they cannot 
now avail themselves of that plea. The same point was raised in the Luthy 
Case, supra, and ruled adversely to defendant. It is firmly established in this 
state that in a suit on an insurance policy, where plaintiff alleges in his petition 
due performance on his part of all the conditions of the policy, as here, although 
waiver has not been specifically alleged, evidence of waiver on the part of the 
insurer is properly admitted in evidence. Andrus v. Insurance Ass’n, 168 Mo. 151, 
67 S. W. 582. 

[6] It is further urged that plaintiffs failed to stand on a waiver in the 
court below and that the question of waiver was not submitted in any instruction, 
and therefore plaintiff may not present the question of waiver in this court. 
It was held in the Luthy Case, supra, that proof of return of premium «was 
essential before defendant could avail itself of the defense of foreiture, 224 
Mo. App. 371, 20 S.W.(2d) 299, loc. cit. 300. That question was likewise pre- 
sented to the Supreme Court in the certiorari proceedings growing out of the 
Luthy Case and it was held that the decision of the Court of Appeals was in 
conflict with no decision of the Supreme Court on that point. The Luthy Case 
based its ruling on this question on the case of Pauley v. Business Men’s Assur- 
ance Co., 217 Mo. App. 302, 261 S. W. 340, and Leer v. Continental Ins. Co., 250 
S. W. 631, both decided by the Kansas City Court of Appeals. The Leer Case, 
which on its facts was very much like the case at bar, held that failure of 
defendant to prove return of premium estopped it from setting up the defense 
of forfeiture as a matter of law. 250 S. W. loc. cit. 633. In the Pauley Case, 
the court likewise held the burden was on defendant to prove return of premium 
and that because of its failure to do so it was estopped from setting up a for- 
feiture. As a reason for this holding the court said: “It is well established in 
this state that, where the proof of a fact is chiefly if not entirely within the 
control of the adverse party, or where he knows or has special opportunity of 
knowing the fact, the burden upon him is to produce evidence of such a fact, 
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even though ordinarily, where the existence of such a fact is essential to the 
affirmative relief sought, the burden of proof is on the party who makes the 
affirmative plea. Schneider v. Maney, 242 Mo. 36, 43, 145 S. W. 823; Swinhart 
v.. Railway, 207 Mo. 423, 105 S. W. 1043; Fulwider v. Gas, Light & Power Co., 
216 Mo. 582, 116 S. W. 508; State v. Miller, 182 Mo. 370, 81 S. W. 867; 22 
C. J. 81; 10 R. C. L. 902.” Pauley v. Business Men’s Assur. Co., 217 Mo. App. 
302, 261 S. W. loc. cit. 343. It follows from these rulings that proof of return 
of premium became a part of defendant’s case and that being true, it is in no 
position to complain because of plaintiff’s failure to submit the question. 

[7] Plaintiff’s instruction No. 1 reads, in part, as follows: “If you further 
find from the evidence that the defendant or its agent or agents were fairly ad- 
vised of the respective interests of the plaintiff, and others, in said household 
goods, and that the plaintiff withheld no information nor made any false state- 
ments to the defendant or its agents, that substantially changed defendant's posi- 
tion or increased its burden under said policy, then and in that event your verdict 
must be for the plaintiff, in whatever sum may you believe they were damaged, 
not to exceed however, the amount of said policy.” Defendant urges that this 
instruction is erroneous because it leaves to the jury to decide a question of 
law, i. e., whether the giving of the chattel mortgage by plaintiff was material to 
the risk. We think defendant’s contention well taken. Stoddart v. National Ins. 
Co. (Mo. App.) 251 S. W. 398; Henry v. Ill. Central R. Co. (Mo. Sup.) 282 
S. W. 423. The instruction is also clearly in conflict with defendant’s instructiou 
F, declaring, in effect, that the giving of the chattel mortgage without notice 
avoided the policy. 

The record in this case does not show so conclusively that the verdict was 
for the right party that we can ignore the errors above noted. 

The judgment should therefore be reversed, and the cause remanded. It is so 
ordered. 

Cox, P. J., and Smith, J., concur. 


TIPPETT v. FARMERS’ MUT. FIRE INS. CO. No. 17019. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 
Rehearing Denied Jan. 11, 1932. Certiorari Denied Feb. 6, 1932. 
47 Southwestern Reporter (2d) 225. 
1. INSURANCE. 

Facts established invitation to insured to transmit fire insurance assessment 
by mail. 

Facts were that insurer had been accustomed to receiving by mail re- 
mittances and assessments from its members, including insured, and that 
the notice of assessment mailed to insured stated that it was desirable 
that insured remit the assessment directly to the office of the secretary of 
the insurer. 

(For other cases, see Insurance, Dec. Dig. § 360[2].) 

2. INSURANCE. 

Generally, where insurer invites mailing of premiums, funds mailed in time 
to reach home office in due course on or before day premium falls due will con- 
stitute timely payment. 

Where insurer expressly or by a course of dealing invites policy- 
holders to transmit premiums by mail, it will be inferred that the insurer 
intends to accept as payment funds mailed to it in time to reach its home 
office in due course, on or before the day the premium falls due, and in- 
surer cannot forfeit the insurance because the remittance was not act- 
ually received or not received until after the premium became due, since 
the effect of insurer’s invitation is that such mailing constitutes payment 
of the premium as of the time of its mailing. 

(For other cases, see Insurance, Dec. Dig. § 360[2].) 

3. INSURANCE. 
_ Effect of mailing premium, as regards payment, depends wholly upon inten 
tion. 


(For other cases, see Insurance, Dec. Dig. § 360[2].) 
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4. INSURANCE. 
Insured had burden to show that insurer manifested intention, expressly or 
impliedly, to accept, as of time inailed, funds mailed as assessments. 
(For other cases, see Insurance, Dec. Dig. § 646[4].) 
5. INSURANCE. , . 
Where assessment was not mailed insurer until policy was under suspension, 
and not received until after fire, insured could not recover on policy, since pay- 
ment of assessment did not become effective until received. 


(For other cases, see Insurance, Dec. Dig. § 360[2].) 


Appeal from Circuit Court, Chariton County; Paul Van Osdol, Judge. 

Action by Mary E. Tippett against the Farmers’ Mutual Fire Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

John D. Taylor, of Keytesville, for appellant. 

Collet & Son, of Salisbury, for respondent. 

ARNOLD, J. 

This is an action on a fire insurance policy. The case was tried before the 
court without the aid of a jury, resulting in a judgment for the defendant. Plain- 
tiff has appealed. 

The facts show that defendant is a farmers’ mutual fire insurance company, 
with its principal place of business located at Mendon, Chariton county; that on 
the 19th day of December, 1926, defendant issued to plaintiff its policy of insur- 
ance in the sum of 6,800, insuring certain items of her farm property for a term 
of five years, the premiums or assessments to be payable annually. On February 
3, 1930, a fire occurred destroying property in the amount of $2,500 covered by 
the policy. Defendant refused payment for the reason that the assessment that 
was due at the time of the loss had not been paid. 

The by-laws of the defendant, which were a part of the policy, provided that: 
“Section 9. When a special assessment is levied by the Executive Committee, it 
shall be the duty of the Secretary to give notice to each policy holder of such 
assessment and the amount due from each policy holder respectively, on account 
of such special assessment, and it shall be the duty of each policy holder or his 
or her representative to remit to the Secretary within thirty days from the giving 
of such notice, the amount due and if payment be not made within that time the 
insurance under such policy shall be suspended, and after sixty days from the 
date of such notice, such policy shall be absolutely void.” 

On the lst day of December, 1929, an assessment in the sum of $34 became 
due on the policy. On or about said day, in pursuance to the terms of the policy, 
a notice of said assessment was mailed to plaintiff. This notice recited that an 
assessment had been made upon the members which was due on January 1, 1930, 
which must be paid within thirty days or by February 1, 1930; that, if the assess- 
ment was not paid by February 1, 1930, the policy would be suspended and the 
company would not be liable for any loss until the policy was reinstated by the 
payment of the assessment, which must be done within thirty days after February 
1, 1930; that after the expiration of that time the insured could not insure with 
the company until all back assessments had been paid and the money received at 
the company’s office in Mendon. The notice stated that the assessment could be 
paid at any one of twenty-one banks (mentioning them) scattered over a wide 
territory in the same county in which Mendon is situated and in adjoining coun- 
ties, or at one of two stores mentioned in the notice. It then stated: “We suggest 
that you remit direct to the office of the Secretary, if possible. * * * The company 
will not be liable for any loss, should any occur, after Feb. 1, 1930, until you re- 
instate by paying this assessment. Please be prompt in the payment of your as- 
sessments.”” 

The notice had a detachable slip reading as follows: 

“W. H. Mayo, Secretary: Please find enclosed $34.00 amount due on policy 
below for Assessment No. X-29. 

Policy No. 14992 Book 32 Page 3 
Date 1930 

Name of Insured 

Postoffice 
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“To the Bank: Have policy holder sign, detach and return slip with remit- 
tance. After settlement with Secretary February 1, report all subsequent pay- 
ments immediately, as reinstatement of insured cannot be made until this ‘report 
is received.” 

Plaintiff did not remit the assessment until the 3d day of February, 1930, at 
which time she deposited in the post office at Keytesville, before closing time, a 
letter containing a check covering the assessment in question, bearing date of 
January 20, 1930. There were sufficient funds in the bank upon which it was 
drawn to pay the check. . Said letter was properly stamped and addressed to the 
defendant. About 9:30 p. m. of February 3, 1930, and after the deposit of the 
letter, the fire occurred. The letter containing the check did not reach defend- 
ant’s office in Mendon until the morning of the 5th day of February, 1930. There 
is no evidence of the usual time required for the transmission of mail from Key- 
tesville to Mendon. Defendant learned of the loss on the same day that it re- 
ceived the check, and on that day it returned the check to the plaintiff denying li- 
ability solely on the ground that the check should have been in the home office at 
Mendon prior to the occurrence of the fire to constitute payment of the assess- 
ment. 

The facts further show that defendant had been accustomed to receiving by 
mail remittances of assessments from its members. 

The theory of the court in disposing of the case, as disclosed by its declar- 
ations of law given and refused, was that, as the assessment was not paid until 
after February 1, 1930, the policy was suspended until payment of the assessment 
was made, and, as the fire occurred while the policy was suspended, there could be 
no recovery; that under the terms of the policy and the notice plaintiff had the 
right to transmit the amount of the assessment to defendant at its home office 
through the United States mails, but that payment of the assessment did not be- 
come effective until received by the defendant company; that as the check reached 
defendant after the fire, plaintiff was not entitled to recover. 

It is plaintiff's contention that the company authorized plaintiff to send the 
premium or assessment by mail, and that it was paid when the letter was deposit- 
ed in the post office at Keytesville, properly stamped and addressed to the defend- 
ant. Plaintiff, in this connection, admits that the policy was suspended ipso facto 
on February 1, 1930, for nonpayment of the assessment, but contends that it was 
reinstated the minute that the letter containing the check was deposited in the 
post office. 

[1] The fact that the company had been accustomed to receiving by mail re- 
mittances of assessments from its members, including plaintiff, taken with the 
further fact that the notice stated that it was desirable that plaintiff remit the 
assessment directly to the office of the secretary and other surrounding facts and 
‘circumstances, we think undoubtedly establishes that plaintiff was invited to trans- 
mit assessments by mail. Kenyon v. Knights Templar, etc., 122 N. Y. 247, 262, 
263, 25 N. E. 299. 

[2] The question that remains to be determined is whether the depositing of 
the letter with the check in the post office at Keytesville was a payment of the 
assessment as of that time. The general rule is that where an insurance company 
invites, expressly or by a course of dealing, policyholders to transmit premiums 
by mail, it will be inferred that the company intends to accept as payment funds 
mailed to it in time to reach its home office in due course on or before the day 
the premium falls due, and it cannot refuse to accept a remittance mailed in such 
time and forfeit the insurance because the remittance was not actually received 
until after the premium became due, or in fact it cannot forfeit the insurance 
even though the remittance were never received. This is based upon the inference 
arising from such a state of facts; it being held that a reasonable interpretation 
of the company’s conduct is that, if the premium is mailed in time to reach the 
home office on or before the day it falls due, such mailing constitutes payment ot 
the premium as of the time of its mailing. Illinois Life Ins. Co. v. McKay, 6 Ga. 
App. 285, 64 S. E. 1131; Hollowell v. Ins. Co.; 126 N. C. 398, 35 S. E. 616; Hart- 
ford Life & Annuity Co. v. Eastman, 54 Neb. 90, 74 N. W. 394; Whitley v. Ins. 
Co., 71 N. C. 480; Currier v. Continental Life Ins. Co., 53 N. H. 538; Tayloe v. 
Ins. Co., 9 How. (50 U. S.) 390, 13 L. Ed. 187; 2 Joyce on Law of Ins. (2d Ed.) 
2271, 2272: 4 Cooley’s Br. on Law of Ins. (2d Ed.) 3646, 3648. Contrary to the 
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general rule, in New York it is held that, if the premium is mailed within the 
time it is due, though not in time to reach. the home office by that time, it will 
save a forfeiture. Primeau v. National Life Ass’n, 77 Hun, 418, 28 N. Y. S. 794; 
McCluskey v. National Life Ass’n, 77 Hun, 556, 28 N. Y. S. 931. 

"We think the case of Pennsylvania Lumberman’s Mut. Fire Ins. Co. v. Meyer 
(Cc. C. A.) 126 F. 352, sheds no light upon the conflict between the New York 
and other courts upon this subject; for in the Meyer Case the policy had been 
forfeited and the company wrote the insured that, if he would send them a‘ check 
in full for the amount of the premium by return mail, the policy would be rein- 
stated. This letter contained the explicit agreement that the company would re- 
instate the policy if the check for the premium was mailed. No other condition 
was attached. The court held that when the check was deposited in the mail the 
agreement was completed, as the offer was thus complied with. 

[3, 4]We are not concerned with the the conflict in the rulings of the New 
York and other courts, for, under either rule, the construction to be put upon the 
act of the policyholder in mailing the premium, under such circumstances, rests 
wholly upon the question of intention. The burden was upon plaintiff to show 
that the company manifested an intention, expressly or impliedly, to accept, as of 
the time mailed, funds mailed as premiums or assessments. This burden was not 
sustained. 

[5] Plaintiff calls our attention to the following clause in the notice: “After 
this date (30 days after Feb. 1, 1930) the insured cannot insure in this company 
until all the hack assessments have been paid, and the money received at its office 
in Mendon.” 5 

This clause clearly contains the information that insured’s policy would not 
he reinstated after February 1, 1930, unless and until the home office had knowl- 
edge the assessment was paid. Of course this clause has no application to the 
situation here presented. Here the question of reinstatement of the policy is not 
in issue, but the issue is as to the payment of the assessment after the policy, by 
its terms, was under suspension, and as to that question we hold the trial court 
was not in error in refusing plaintiff’s declarations of law A and E, and in giving 
lefendant’s declaration C. The remittance not having been mailed until after the 
policy was under suspension, and being suspended at the time of the fire, no re- 
covery can be had upon it. 

The judgment is affirmed. 

All concur. 


THIELBAR REALTIES, Inc., v. NATIONAL UNION FIRE INS. CO. No. 6882. 
Supreme Court of Montana. March 3, 1932. 
Rehearing Denied April 6, 1932. 
Boss 9 Pacific Reporter (2d) 469, 
3. INSURANCE. 

Description of land on which insured building is situated is only nominal 
part of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

4. INSURANCE. 

Insurance policy, intended to cover certain building, location of which was 
known to both parties, hel? properly reformed for mutual mistake in description 
f land upon which building was situated. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

5. INSURANCE. 

Insurance agent's error or neglect in stating insured’s title to or interest in 
land, on which insured building is located, will not avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

6. INSURANCE. ; . ; , 

Insurer, whose agent knew that insured building, described in policy sued 
on as community hall at his suggestion, was used as road house, waived or was 
estopped to set up as defense such misstatement. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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7. INSURANCE. 

General rule that action on insurance policy must be brought within time 
limited thereby applies only in absence of contrary statute. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

8. INSURANCE. 

Provision in fire policy that action thereon must be commenced within year 
after fire Aeld void as shortening statutory limitation period (Rev. Codes 1921, § 
7558). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

11. INSURANCE. 

Insurer, not notifying insured of intention to forfeit policy after insured 
notified insurer’s agent of vacancy, held estopped to deny liability for loss on 
ground of vacancy without permit. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

Appeal from District Court, Toole County; R. M. Hattersley, Judge. : 

Action by the Thielbar Realties, Incorporated, against the National Union 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Freeman, Thelen & Freeman and Ernest Abel, all of Great Falls, for appel- 
lant. 

Speer & Hoffman, of Great Falls, for respondent. 

MATTHEWS, J. 

The National Union Fire Insurance Company, a corporation, has appealed 
from a judgment against it and in favor of “Thielbar Realties, Inc.,” entered in 
an action brought by the latter for the reformation of a policy of insurance 
and recovery thereunder. 

The record warrants the following statement of the case: Prior to 1926 one 
Ethel Warren had conducted a resort known as “Ethel’s Place,” on the out- 
skirts of Shelby, and near it stood a like resort called the “Chicken Shack.” The 
latter was “closed,” and the Warren woman purchased the building and moved 
it to a tract of land approximately a mile out of town, on which she secured a 
lease. At some time not designated, Ethel Warren married Fred Thielbar, and 
the plaintiff company was incorporated with Mrs. Thielbar as president, Thiel- 
bar as secretary-treasurer, and one H. Norskog, an attorney, as vice president 
and counsel. The three constituted the board of directors, and Norskog acted 
as secretary in the absence of Thielbar. 


In the spring of 1926, Ethel Warren Thielbar assigned her lease to the plain- 
tiff; the “shack” was torn down, and from the salvaged lumber and new mater- 
ial plaintiff commenced the erection of a building consisting of a dance hall and 
five small rooms, to be known as “Ethel’s road house,” where food, drink, and 
entertainment would be furnished by Mrs. Thielbar and women known as the 
cook, the piano player, and “entertainers.” 

In August, when the building was partially completed and occupied for the 
above purposes, D. Watson Robb, vice president of the “Moon Agency” of 
Great Falls, and who had known Ethel Warren for fifteen years, visited the 
establishment, accompanied by a state agent of the defendant company, for the 
purpose of soliciting insurance on the building and was successful to the extent 
that, in September the Moon Agency, as local agent for the insurance com- 
panies, wrote a $1,000 policy in the defendant company and a like policy in the 
Netherlands Insurance Company. On the completion of the building, the first 
of these policies was surrendered and a new policy written giving a coverage 
of $2,000 on the building, $150 on furniture, and $350 on Mrs. Thielbar’s clothing. 


In drafting the original policies, Robb, the agent, well knowing the business 
which was being conducted in the building, suggested that it be issued as a “com- 
munity hall,” and this was done, and, having the lease before him for the pur- 
pose of describing the land on which the building stood, and thus being advised 
as to the nature of the insured tenure, wrote the insurance, although the policy 
contains the printed provision that the policy shall be void “if the subject of 
insurance be a building on ground not owned by the insured in fee simple.” 
The lease describes the tract by metes and bounds, but only with reference 
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to lot 6 of block 8 of “Guth’s” first addition to Shelby, and, while the agent had 
the lease before him for the purpose of description, he mistook the tract to be 
described as “Lot 6, Block 8, Guthrie’s first Addition to Shelby,” and so de- 
scribed it in the policy. As a matter of fact there was neither a “Guth’s” nor a 
“Guthrie’s” addition to Shelby recorded in the county clerk’s office. The land 
should have been described in both the lease and the policy by metes and bounds 
and as located in the southwest corner of the proper legal subdivision of the 
section. 

In early November, Mrs. Thielbar became sick, and in consequence closed 
the road house and left it under the supervision and care of a reliable and com- 
petent person, with all doors and windows closed and locked and all rubbish 
cleared away, inside and out. The vacancy was reported to the Moon Agency 
within forty-eight hours, and, on November 20, it issued and attached to the 
policy a vacancy permit valid for thirty days, within which period the building 
and contents were totally destroyed by fire. The agency was duly notified of 
the loss, and, on January 8, 1927, plaintiff made and filed formal proof, under 
oath, and therein stated that at the time of the fire the building was used as a 
“community hall.” 

Shortly after the fire and before the filing of the formal proof of loss, an 
officer of the Pacific Coast Adjustment Bureau visited Shelby for the purpose 
of investigation, but did no more than inquire of the county clerk of the exist- 
ence of “Guthrie’s” addition, and, finding no record thereof, notified the Moon 
Agency and Norskog that the policy did not cover the property destroyed. Tend- 
er was made by the adjuster of the amount of the premium on cancellation of 
the policy, which tender was not accepted. 


The complaint correctly describes the leased land, and alleges that the mis- 
description was the result of mutual mistake. It alleges that the building was 
declared, in the proof of loss, to have been occupied as a “community hall” be- 
cause of the recommendation of defendant’s agent, and that, if the proof was 
defective in this regard, the defect was waived by failure to specify it as ground 
for rejection of the claim. 

The answer admits the issuance of the policy, the destruction of the property 
by fire, and that the loss exceeded the coverage, but denies the validity of the 
policy, denies that the land was misdescribed by “mutual mistake,” and denies 
all liability. It sets up special and separate defenses to the effect that the action 
is barred by the terms of the policy and by the statute of limitations; that the 
policy is void for misrepresentation respecting the ownership of the land, the 
use of the building, and by reason of vacancy without permit from November 1 
to November 20. Issue was joined by reply and the cause tried to the court 
sitting with a jury. 

At the close of the case the court discharged the jury and thereafter made 
findings of fact and conclusions of law in favor of plaintiff and in conformity 
with the foregoing statement, and thereon entered judgment reforming the policy 
and fixing the amount of recovery. 


_ The defendant has made thirty-three assignments of error based upon rul- 
ings of the court on the introduction of testimony, on the alleged insufficiency 
of the evidence to support the findings, and on the refusal of the court to make 
tendered findings, but argues only the following propositions: 


The plaintiff is not entitled to a reformation of the policy; the action is 
barred by the terms of the policy or by the statute of limitations; misstatements 
as to the use and occupancy of the building render the policy void; the policy 
is void by reason of the fact that the insured was not the owner in fee of the 
land on which the building was situated; and vacancy without a permit renders 
the policy void. 

(1, 2] Under the first assertion it is urged that the only provision of section 
8726, Revised Codes 1921, applicable is for relief on the ground of “mutual mis- 
take,” and no such mistake was shown. The rule is that, “in order that a writ- 
ten instrument may be reformed in equity for mistake, it must appear that the 
parties agreed upon a certain contract; that they executed a contract * * * ; 
that the contract executed was not the one agreed upon; that the variance * * * 
occurred by mistake; in what the mistake consisted; and that the mistake was 
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mutual.” Gassert v. Black, 11 Mont. 185, 27 P. 791, 793. “A mutual mistake is 
one which is reciprocal and common ‘to both parties, where each alike labors 
under the same misconception.” 23 R. C. L. 328; Comerford v. United States 
F. & G. Co., 59 Mont. 243, 196 P. 984. 


It is at least doubtful that, under the circumstances, a reformation of the 
policy was necessary. While there are decisions to the contrary, “a long line 
of authorities holds that, where, by mutual mistake of the parties or error on 
the part of the insurer, the policy misdescribes the property intended to be in- 
sured, or falsely states the location of such property, no reformation of the policy 
is necessary in order to permit a recovery thereon.” 66 A. L. R. 767, note, where 
the authorities are assembled. In addition to the authorities there cited, see 
Kansas Farmers’ Fire Ins. Co. v. Saindon, 52 Kan. 486, 35 P. 15, 39 Am. St. Rep. 
56; Holyfield vy. Farmers’ Alliance Ins. Co., 132 Kan. 539, 296 P. 710, 712; State 
Mutual Ins. Co. v. Green, 62 Okl. 214, 166 P. 105, L. R. A. 1917F, 663. The theory 
on which recovery is permitted without reformation is waiver or estoppel. 66 
A. L. R. 768, note; see, also, Johnson v. Rocky Mountain Fire Ins. Co., 70 Mont. 
411;. 226) P. 515. 

In Holyfield v. Farmers’ Alliance Ins. Co., above, the court declared: “There 
was plenty of extrinsic evidence that the property was located at the farm actu- 
ally owned and occupied by appellee. It is very probable that there was not 
anybody in the court room on the day the case was tried who did not know 
where this property was located, and certainly the insurance company knew, be- 
cause its agent came out and saw the property and wrote the application. * * * 
Plenty of extrinsic evidence showed that nobody was deceived. If the court 
should insist that there should be a reformation in this case, it would just be 
cluttering up the records of Leavenworth county with one more unnecessary 
lawsuit.” 


[3, 4] However, the evidence before us is sufficient to warrant a reforma- 
tion, if reformation was necessary before recovery. Here, as in the Holyfield 
Case, the agent visited the premises, and, as found by the court, the officers of 
the Moon Agency “knew with certainty the particular location of the building 


and the premises upon which it stood,” and, as in the Holyfield decision, “it is 
very probable that there was not anybody in the court room * * * who did not 
know” where “Ethel’s road house” was located. The intention of the parties was to 
insure that building and none other. In referring to the designation of the use 
the agent suggested that “this building” be designated as a community hall. The 
description of the land on which the building was situated “is only a nominal 
part of the contract.” (Fidelity-Phoenix Fire Ins. Co. v. First National Bank, 
145 Okl. 289, 292 P. 829, 830), and as both the insurer and the insured intended 
to insure the building and correctly to describe its location, known to both, but 
neither knew the correct description and both thought that the land was being 
correctly described in the policy, the mistake was mutual and the court did not 
err in reforming the policy (State Mutual Ins. Co. v. Green, above). 

[5] The assertion that the policy is void under the clause appearing in the 
mass of printed matter on the reverse side of the policy, declaring that it will 
be void if the land is not owned in fee, is disposed of by the ruling in Stevens 
vy. Equity Mutual Fire Ins. Co., 66 Mont. 461, 213 P. 1110, 1114, where it is held 
that the knowledge of the agent is knowledge of the company, and that any 
error or neglect on the part of the agent in stating the title or interest of the 
assured will not avoid the policy. There this court stated that the assured is not 
“bound to discover every condition which ‘crouches unseen in the jungle of printed 
matter with which the modern policy is overgrown,’ designed to make a defense 
for the company, after the loss has occurred against which the insurance pro- 
fesses to guard,” and that the “heads I win, tails you lose” attitude of the com- 
pany that it may retain the premium in case the policy expires without loss, but 
may return the premium and cancel the policy in case of loss, cannot be upheld. 

[6] The same reasoning applies to the contention that the policy is void tor 
“misrepresentation” with respect to the use to which the building was put. The 
agent was well aware of the actual use to which it was put, and it was at his 
suggestion, and not because of any misrepresentation in the application for the 
policy, that the statement was made in the policy, and, consequently, in the proof 
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of loss, that the building was used as a community hall. If the misstatement as to 
use invalidated the policy, it was void in its inception, but under the circumstances 
the defendant waived the breach or is estopped from setting it up as a defense. 
Johnson v. Rocky Mountain Fire Ins. Co., 70 Mont. 411, 226 P. 515; Krpan v. 
saat Federal Fire Ins. Co., 87 Mont. 345, 287 P. 217; 14 R. C. L. 1186. 

8] A second provision which “crouches unseen in the jungle of printed 
pea on the back of the policy, and which defendant contends has devoured 
plaintiff's right of recovery, is that “no suit or action on this policy, for the re- 
covery of any claim shall be sustainable in any court of law or equity * * * un- 
less commenced within twelve months next after the fire.’ Thus the parties as- 
sumed to legislate to shorten the statutory period of limitation prescribed. Rely- 
ing upon Parchen v. Chessman, 49 Mont. 326, 142 P. 631, 633, 146 P. 469, Ann. 
Cas. 1916A, 681, defendant contends that plaintiff could, and did, waive the benefit 
of the statute. Further, that the general rule is that, where a policy contains 
such a stipulation, the action must be brought within the time limited or it is 
barred, unless the provision is waived. Cooley’s Brief on Insurance (2d Ed.) 
6800: 5 Joyce on Insurance, 5346; 14 R. C. L. 1417; 33.C. J. 76. 

The general rule is, of course, applicable in the absence of statutory regula- 
tion to the contrary, which would declare the public policy of the state. In Par- 
chen y. Chessman, above, this court declared that: “What is the public policy of 
a state, and what is contrary to it, are questions to be determined, not by the pri- 
yate convictions or notions of the persons who happen for the time to be exer- 
cising judicial functions, but by reference to the enactments of the lawmaking 
power, and, in the absence of them, to the decisions of the courts,” and then held 
that a waiver of the statute of limitations was not contrary to public policy, for 
the lawmaking power has declared that “any one may waive the advantage of a 
law intended solely for his benefit. But a law established for a public reason can- 
not be contravened by a private agreement.” Section 6181, Rev. Codes 1907, now 
section 8742, Rev. Codes 1921. 

However, at the time the Parchen-Chessman Case was decided, there existed 
on our statute books section 5056, Revised Codes 1907, now section 7558, Revised 
Codes 1921, which reads: “Every stipulation or condition in a contract by which 
any party thereto is restricted from enforcing his rights under the contract, by 
the usual proceedings in the ordinary tribunals, or which limits the time within 
which he may thus enforce his rights, is void.” 


Just prior to the decision in the Parchen-Chessman Case, this court, speaking 
of the above enactment, said: “Some of the conditions which this section is de- 
signed to meet are illustrated in Randall v. American Fire Ins. Co., 10 Mont. 340, 
24 Am. St. Rep. 50, 25 P. 953, Cotter v. Grand Lodge A. O. U. W., 23 Mont. 82, 
37 P. 650, and Wortman v. Montana Central Ry. Co., 22 Mont. 266, 56 P. 316, 
and within its purview are also provisions in a contract by which enforceable 
rights thereunder are lost unless sued upon within a stipulated time.” Best Mfg. 


Co. v. Hutton, 49 Mont. 78, 141 P. 653, 658. 


The distinction between the Parchen-Chessman Case and the case before us 

is clear. In the first the stipulation “waived” the statute of limitations, the asser- 
tion of which is a personal privilege under our statutes; consequently the stipula- 
tion there held valid @ not restrict any party to the contract from enforcing it 
in the courts; nor did it “limit the time within which he may thus enforce his 
rights,” and i ceaaeae did not come within the ban of section 7558. Here the 
stipulation relied upon .by defendant did just that which the statutes proscribe, it 
limited the time within which the law declared an action for the enforcement of 
the rights of the policy holder might be brought, and, under the provisions of sec- 
tion 7558, declaring the public policy of this state, the provision relied upon is 
void, regardless of the general rule prevailing in the absence of such a statute. 
_ [9] But defendant contends that the action was barred by the statute of lim- 
itations before the complaint was filed. In this contention it relies upon the pro- 
visions of section 9033, subdivision 4, Revised Codes of 1921, which declares a 
two-year limitation on the right to bring “an action for ‘relief on the ground of 
fraud or mistake,” but provides that the “cause of action in such case [is] not to 
be deemed to have accrued until the discovery by the aggrieved party of the facts 
constituting the fraud or mistake.” 
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The only case which has been called to our attention directly in point on the 
question of the applicability of this statute to such a case as this is Grand View 
Building Association v. Northern Assurance Co., 73 Neb. 149, 102 N. W. 246, 249, 
affirmed on appeal to the Supreme Court of the United States, 203 U. S. 106, 27 
S. Ct. 27, 51 L. Ed. 109, wherein it is pointed out that such an action is not 
brought for the reformation of the contract, but for recovery on the contract, 
and “the aid of equity is requisite * * * merely as auxiliary thereto—for the pur- 
pose, largely, of interpretation.” It is held that such a statute as our section 
above quoted is not applicable, but that the applicable statute is that fixing the 
time within which an action may be brought on the contract. 

There is considerable doubt in the record as to whether plaintiff discovered 
the mistake more than two years prior to the commencement of its action. The 
defendant contends that the notice given Norskog in December was notice to the 
plaintiff corporation, of which he was then an officer, and, consequently, the ac- 
tion commenced in January, 1929, was barred by the two-year limitation; while 
the plaintiff asserts that Norskog was not such an officer as is charged with com- 
municating to his company the information he received, and therefore notice to 
him did not constitute notice to the plaintiff. We need not decide the controversy, 
as we agree with the Nebraska court that, as the action was brought primarily 
for the enforcement of the contract, and reformation, if necessary at all, was 
but auxiliary to the purpose of the action, subdivision 4 of section 9033, above, 
limiting only the time in which an action may be brought “for relief on the 
ground of fraud or mistake,” is not applicable. The action was timely. 

[10] Contention is made that the court erred in permitting Ben Cominge, 
president of the Moon Agency, to testify to the effect that the man who accom- 
panied Robb to the road house at the time the insurance was solicited was the 
state agent of the defendant company, but, if error was committed, it was harm- 
less, as it is clear that the Moon Agency represented the defendant, and Robb had 
authority to solicit and write the insurance; it was therefore immaterial whether 
or not an agent of the defendant was present. 

[11] As to the contention that the vacancy without permit rendered the policy 
void, and that no proof was offered to establish the Moon Agency’s authority to 
issue such a permit, the evidence is sufficient to show that the Moon agency was 
agent for the defendant company, and it would seem that it had either actual or 
ostensible authority to grant a vacancy permit; but whether it had or not is un- 
important, as the policy was not canceled for vacancy, nor was a vacancy with- 
out a permit given as a ground for the rejection of plaintiff’s claim for loss. The 
Moon Agency, the only representative of the defendant company in this state so 
far as the record discloses, was duly notified of the vacancy in the early part of 
November; it did not intimate an intention to enforce a forfeiture, but lulled the 
insured into a sense of security and finally issued the permit. 

While the stipulation in such a policy that it should become void if the build- 
ing should become vacated is one which the parties may lawfully make and to 
which effect must be given under proper circumstances, if the insured notified the 
insurer through its agents of a vacancy and the insurer fails to notify the insured 
that it refuses to be further bound or to continue the risk or of its intention to 
enforce the forfeiture, after loss it will be held estopped to deny liability on the 
ground of such forfeiture. Patterson v. American Ins. Co., 164 Mo. App. 157, 
148 S. W. 448; Viele v. Germania Ins. Co., 26 Iowa, 9, 96 Am. Dec. 83; Hanscom 
v. Home Ins. Co., 90 Me..333, 38 A. 324. 

Judgment affirmed. 

Callaway, C. J., and Galen, Ford, and Angstman, JJ., concur. 


BOLSER v. FIDELITY-PHENIX FIRE INS. CO. No. 28201. 
Supreme Court of Nebraska. April 14, 1932. 


242 Northwestern Reporter 261. 
1. INSURANCE. 

As respects necessity of reformation, mere clerical error in description im 
hail insurance policy of land covered held not to bar insured’s right to reim- 
bursement for loss of crop where evidence clearly disclosed tract intended. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 
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2, INSURANCE. 
Reformation is not necessary to recovery upon hail insurance policy incor- 
rectly describing land insured. 
(For other cases, see Insurance, Dec. Dig. § 143[7].) 


Syllabus by the Court. 

1. Where the proofs clearly disclose the tract of land a policy of hail insur- 
ance was intended to cover, a mere clerical error in the description of such 
tract should not be permitted to bar the plaintiff’s right to reimbursement for the 
loss of his crop and for which he paid the company the required premium on the 
olicy. 

; 2. Reformation is not necessary to recover upon a policy which incorrectly 
states the location of the property intended to be insured. 

3. Where the amount of damage by a hailstorm to certain crops is established 
by the evidence, and the jury were correctly instructed as to the measure of such 
damage, the judgment will not be disturbed. 

4. When the testimony conflicts on every material point in issue but is suf- 
ficient to sustain a verdict for either party, it is to be borne in mind that the 
jury, as triers of fact, passed on the credibility of the witnesses, and their verdict 
will not be disturbed unless clearly wrong. 

Appeal from District Court, Sheridan County: Meyer, Judge. 

Action by David Bolser against the Fidelity-Phenix Fire Insurance Company 
of New York. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

E. D. & F. A. Crites, of Chadron, Chas. O. Bailey, John H. Voorhees, and 
Melvin T. Woods, Jr., all of Sioux Falls, S. D., and John J. Olsson, of Gordon, 
for appellant. 

M. F. Harrington and Geo. Harrington, both of O’Neill, for appellee. 

Heard before Goss, C. J., Dean, Good, Day, and Paine, JJ., and Landis, 
District Judge. 

DEAN, J. 

This action was begun in the district court for Sheridan county by David 
Bolser, plaintiff, against the Fidelity-Phenix Fire Insurance Company of New 
York, defendant, to recover $3,000, with interest, for damages alleged to have 
been occasioned by a hailstorm on June 27, 1928, to certain growing crops of 
wheat and flax owned by Bolser and covered by a policy of hail insurance 
issued thereon by the defendant company. Upon trial to a jury a verdict was 
returned in favor of the plaintiff for $3,555.90, and a judgment was rendered 
thereon. The defendant company has appealed. 

The policy sued on herein became effective June 22, 1928, or the day after the 
plaintiff made his application therefor. By its terms the policy covered 120 acres 
of wheat, and 100 acres of flax in one field, and 300 acres of flax in another 
field. But it appears that the 120 acres of wheat was incorrectly described in the 
policy as being on the southeast quarter of section 21, township 38, range 40, 
whereas the correct description was the southwest quarter of section 21 in the 
township and range above designated. During the trial, counsel was granted 
leave to amend his petition by striking out the word “east” and substituting 
therefor the word “west,” to conform his pleading to the fact. But no request 
was made by the plaintiff for a reformation or a change in the wording of the 
policy. And it is the contention of the defendant company that the court erred 
in allowing the plaintiff to amend his petition in the absence of any pleading of 
mutual mistake in entering the description in the policy. 

[1, 2] So far as disclosed by the record, it appears that the description of the 
location of the land was incorrectly designated either by the agent or the plaintiff 
himself when the policy was issued. But the plaintiff had no wheat on the south- 
east quarter of section 21, described in the policy, and, of course, no gain could 
inure to him in submitting an incorrect description of the land. And where the 
proofs clearly disclose the tract of land which the policy was intended by the 
parties to cover, a mere clerical error in the description of such tract should not 
be permitted to bar the plaintiff's right to reimbursement for the loss of his crop 
and for which he paid the company the required premium on the policy. Reforma- 
tion is not necessary to recover upon a policy which incorrectly states the location 
of the property intended to be insured. State Ins. Co. v. Schreck, 27 Neb. 527, 
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43 N. W. 340, 6 L. R. A. 524, 20 Am. St. Rep. 696; Phenix Ins. Co. v. Gebhart, 
32 Neb. 144, 49 N. W. 333; Omaha Fire Ins. Co. v. Dufek, 44 Neb. 241, 62 N. W. 
465. 

The application for the policy was written on June 21, 1928, and the hail- 
storm that is alleged by the plaintiff to have caused the crop damage occurred 
on June 27, following. But the company argues that the plaintiff’s crops were 
damaged by hail June 20, and that he is therefore not entitled to recover under 
the policy in suit. 

After the hailstorm of June 27, the plaintiff presented his claim to the 
company for the loss he contends he sustained thereby. Thereafter, on July 26, 
the company’s agent and an adjuster for the company called on the plaintiff, 
and it appears that, in consideration of the return of the plaintiff's premium note 
to him by the company, the plaintiff’s signature was obtained to an agreement 
which purported to release the company from any liability under the terms of 
the policy. On this feature of the transaction, it appears from the plaintiff's 
evidence that he was informed by the adjuster that, if he did not return the policy 
or release the company from liability thereon, he would be sent to the penitentiary 
for attempting to collect insurance on crops that were damaged before the policy 
was issued, as alleged by the company. The testimony of the plaintiff in respect 
of the threat made against him by the adjuster is corroborated by that of the 
company’s agent. And an extenuating circumstance in behalf of the plaintiff 
plainly appears in the fact that he cannot readily speak nor can he understand 
the English language, nor can he write his own name plainly in English. He 
came to the United States from Russia when he was 24 years of age and at 
the time of the trial he was 50 years of age. That the release of the company 
from liability was obtained from the plaintiff under duress appears plainly to be 
established by the evidence, and the jury so found. 

The plaintiff and his step-sons testified that there was a hailstorm in “the 
neighborhood,” but they denied that the hail struck the plaintiff’s crops on the 
20th of June. One witness, who had crops in four sections near the plaintiff's 
land, testified that, although his, the. witness’, crops were damaged on that date, 
the plaintiff's crops were not struck by hail on the 20th of June. To substantially 
the same effect is the evidence of other witnesses who testified that the hail did 
no damage to the plaintiff’s crops June 20, the day before the policy in suit was 
issued to the plaintiff. 

From the evidence of the company’s agent, it appears that he wrote no hail 
insurance for the company after the season of 1928, but, so far as disclosed by 
the record, no charge was made against him by the company. And he testified 
that no damage was done to the plaintiff’s crops by the hailstorm of June 20, 
although damage was sustained by other policyholders not in the immediate 
vicinity of the plaintiff. 

The company’s adjuster testified that an inspection of the plaintiff's wheat 
revealed that it had broken and “turned up and formed what we call an elbow, 
and the heads had grown up again towards the light; and the leaves had been 
broken off after that had happened.” The wheat was compared with wheat in an 
adjoining field, that was damaged by hail on the 20th, and found to be similar 
thereto. 

On behalf of the company, several witnesses who owned a tract of land 
adjoining the plaintiff's land testified that their crops were damaged by _ hail 
June 20, and that as far away as they could see the ground was white with hail 
stones. On the cross-examination of the witnesses, however, one of them testified 
that, in a former trial of the present case, he stated that he knew “practically 
nothing about” the plaintiff’s crops. 


[3] In respect of the damgae to the wheat and the flax in question here, 
the plaintiff testified that only about a bushel and a half of wheat to the acre 
was obtained from that crop after the hailstorm on the 27th of June as compared 
to the average yield of about 15 bushels to the acre. And in respect of the flax 
yield, it appears that the plaintiff's crop averaged only one and a half bushels to 
the acre after the hail as compared to the average yield of from 10 to 12 bushels. 
The wheat and flax, under normal crop conditions, were worth $15 and $20 an 
acre, respectively. The jury were instructed to determine the percentage of the 
loss and apply that percentage to the gross insurance, and that amount would 
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be the amount plaintiff was entitled to recover, if it was 5 per cent, or more. 
We do not think the court erred in the rule. so submitted to the jury,.and we 
think the evidence supports its finding in respect thereof. And where the amount 
of damage sustained to the crops by the hail is established by the evidence, and 
the jury were correctly instructed as to. the measure of damages, the judgment 
will not be disturbed on appeal. 

|4] A review of the evidence discloses that it conflicts in respect to material 
issues. And while the hailstorm on June 20 appears to have been general over the 
vicinity in question, it is not improbable that the storm missed the plaintiff's 
crops. In fact, it may be assumed that, because ‘of the hailstorm on the day 
before, the plaintiff made his application for the policy in suit here. The evidence 
in the present case has twice been submitted to a jury and twice the verdicts 
rendered were in favor of the plaintiff and against the company. We have held: 
“The finding of a jury on a disputed question of fact, when supported by suf- 
ficient competent evidence will not be disturbed by a reviewing court, even though, 
from an examination of the record, the evidence seems to preponderate to. the 
contrary.” Chicago, B. & Q. R. Co. v. Winfrey, 67 Neb. 13, 93 N. W. 526. And 
at a later period we held: “Of two reasonable inferences deducible from the 
evidence this court cannot say that the one chosen by the jury is wrong.” Smith 
vy. Chicago, B..& Q. R. Co., 81 Neb. 186, 115 N. W. 755. And even where, as in 
the present case, the testimony conflicts on every material point at issue, but is 
sufficient to sustain a verdict for either party, it is to be borne in mind that 
the jury, as triers of fact, passed on the credibility. of the witnesses and their 
verdict will not be disturbed unless clearly wrong. Anderson v. Chicago, B. & Q. 
R. Co., 102 Neb. 497, 167 N. W. 559. 

As a condition precedent to the overruling of the motion for a new trial, 
the plaintiff filed a remittitur of $300 from the judgment. The court thereupon 
entered a judgment against the defendant company for $3,255.90 and $300 as 
attorney’s fees. Thereafter counsel for plaintiff filed an attorney’s lien for 
$1,627.97 against the judgment so. entered. Counsel for the defendant company 
contend that the court erred in allowing $300 as attorney’s fees, to be taxed as 
costs, in view of this fact. However, it appears that no fee was allowed counsel 
in the second trial of this case, and we know of no section in the statute pro- 
hibiting the allowance of $300 as an attorney’s fee to be taxed as costs in the 
present case. The judgment is 

Affirmed. 


FREMONT BEVERAGE CO. v. MARYLAND INS. CO. No. 28190. 
Supreme Court of Nebraska. April 29, 1932. 
242 Northwestern Reporter 422. 


1. INSURANCE. 


Where insurer’s agent, with knowledge that insured wanted merchandise lo- 
cated in certain ‘building insured, represented that policy covered such. merchan- 
dise, insurer is entitled to reformation of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Syllabus by the Court. 

1. Insured is entitled to reformation of fire policy in case agents of insurer, 
with knowledge that insured wanted merchandise located in certain building in- 
sured, represented in effect that policy covered said merchandise. 

2. Evidence held to warrant reformation of fire policy so as to cover mer- 
chandise situated in building located across street from those described in policy. 

Appeal from District Court, Dodge County; Spear, Judge. 

Action by the Fremont Beverage Company. against the Maryland Insurance 
Company. Judgment in favor of the plaintiff, and the defendant. appeals. 

\ firmed. 


Cook & Cook, of Fremont, and Rose, Wells, Martin. & Lane, of Omaha, for 
appellant. 


Abbott, Dunlap & Corbett and John Gumb, Jr., all of Fremont, for. appellee. 


_ Heard before Goss, C: J., Dean, Good, Day, and Paine, JJ., and: Landis, Dis- 
trict Judge. ‘ 


LANpts, District Judge. 
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This is an action in equity to reform an insurance policy. From a decree 
granting reformation the insurance company appeals. 

The sole question on this appeal is whether or not the appellee was entitled 
to have its policy of insurance reformed. The Maryland Insurance Company, 
appellant, on March 10, 1930, issued its policy of fire insurance to the Fremont 
Beverage Company, through its Fremont, Nebraska, agency, by Reynolds Broth- 
ers its agents, insuring for one year the property described therein as: 

“$2,500 On merchandise of every kind and description, including live and 
dressed poultry, materials, supplies, lumber, manufactured or unmanufactured, 
boxes and other containers for dressed poultry, labels and chemicals, all while 
contained in the brick building, occupied as poultry feeding, packing and dressing 
station and cold storage plant and in frame and/or iron clad additions adjoining 
and communicating, situated on the west side of Platte avenue at or near its in- 
tersection with Factory street, block 13, Cloverly Addition to Fremont, Nebraska. 
This insurance shall also extend to cover merchandise as hereinbefore described 
while in or on platforms and on the premises adjoining and/or in railroad cars 
on side-tracks within five hundred (500) feet of building above described.” 

Appellee conducted its business in a plant consisting of several buildings, 
two of which were on the east side of Platte avenue. On August 14, 1930, ap- 
pellee sustained a loss by fire on its merchandise in the south building on the east 
side of Platte avenue. The precise question on this appeal is whether or not, 
under the pleadings and evidence, the appellee was entitled to have its policy re- 
formed to cover merchandise located in the south building on the east side of 
Platte avenue. 

[1, 2] It is conceded that, if the policy is reformed, appellee should recover 
for the loss of the merchandise. The pleadings present the claim that appell- 
ant’s agents knew that there was merchandise of appellee east of Platte avenue; 
that appellee’s general manager wanted that merchandise insured, and that with 
knowledge of these facts appellant’s agents represented in effect that the policy 
issued covered said merchandise. If the evidence sustains these claims then in 
equity appellee is entitled to reformation. Grand View Building Ass’n v. Northern 
Assurance Co., 73 Neb. 149, 102 N. W. 246; Robinson v. Union Automobile Ins. 
Co., 112 Neb. 32, 198 N. W. 166. 


Upon trial de novo we reach the independent conclusion that the evidence 
sustains the claims of the appellee and that the policy in issue should be reformed 
to cover the merchandise loss resulting from the fire on August 14, 1930. The 
agents of appellant, Reynolds Brothers, wrote all the insurance of appellee for 
some years and were notified as early as 1925 that appellee had merchandise in 
its buildings east of Platte avenue which was to be covered by the insurance. Ap- 
pellee’s manager was advised that the policies covered such. Several times each 
year one of the Reynolds Brothers visited the plant of appellee. Appellee through 
its representative relied entirely on the Reynolds Brothers in the preparation and 
writing of all its policies of insurance. Using the same form of coverage for 
merchandise, appellant renewed the insurance from year to year through its 
Fremont agency conducted by Reynolds Brothers. In February, 1930, there was 
a fire loss on the merchandise in the north building of appellee’s plant on the east 
side of Platte avenue. This loss was personally inspected by appellant’s agent, 
proof of loss furnished, and loss paid by appellant. 

The policy in issue was written March 10, 1930, very shortly after the Febru- 
ary fire. It was a renewal of and exactly similar, except as to dates, to the policy 
in force upon which the loss was paid. When the policy in issue was delivered, 
appellant through its agents knew that there was merchandise in the buildings of 
appellee’s plant east of Platte avenue which it wanted and believed was covered 
thereby. The appellant in effect represented that this policy covered said mer- 
chandise. After the August 14, 1930, loss appellee’s attention was for the first 
time called to the fact that the description put into the policy: in issue by agents 
of appellant was claimed to be ambiguous and not to cover the merchandise, al- 
though the February fire had covered a similar loss in practically the same loca- 
tion, which loss had been paid by appellant without question. 


The judgment and decree entered in the trial court is right and is 
Affirmed. 





Taylor et al v. Home Ins. Co. et al. 


TAYLOR et al. v. HOME INS. CO. et al. No. 436. 
Supreme Court of North Carolina. April 27, 1932. 
163 Southeastern Reporter 749. 
1. INSURANCE. 


Denial of liability is waiver of proof of loss under fire policy. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 
2. INSURANCE. 

Taking out by mortgagor of additional fire insurance to protect his interest 
in property without mortgagee’s knowledge held not to reduce proportionately 
amount of prior insurance of mortgagee or trustee under New York standard 
mortgage clause. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. APPEAL AND ERROR. 

New trial will not be awarded for non-prejudicial error. 

Appeal from Superior Court, Union County; Warlick, Judge. 

Action by H. L. Taylor, trustee, and others against the Home Insurance Com- 
pany and J. J. Misenhour. From a judgment for plaintiffs, defendant the Home 
Insurance Company appeals. 

Affirmed. 

This is an action to recover of defendant Home Insurance Company on a pol- 
icy of insurance. In the court below, by consent of plaintiffs and defendant Home 
Insurance Company, a jury trial was waived, and it was agreed that the court 
could find the facts, and, from the facts so found, declare the law and enter 
judgment in accordance therewith. This the court did, and the judgment rend- 
ered is as follows: “Wherefore, in accordance with said findings of fact and con- 
clusions of law, it is considered, ordered, adjudged and decreed by the court that 
the plaintiff, H. L. Taylor, Trustee, recover of the defendant, The Home Insur- 
ance Company, the sum of $1,150.00, with interest thereon from the 21st day of 
July, 1930, for the use and benefit of G. H. Robinson, and the sum of $1,000.00, 
with interest thereon from the 21st day of January, 1930, for the use and benefit 
of Tucker-Kirby Company, and the costs of this action to be taxed by the Clerk.” 

The defendant made numerous exceptions and assignments of error, and ap- 
pealed to the Supreme Court. 

John M. Robinson and Hunter M. Jones, both of Charlotte, for appellant. 

Vann & Milliken, of Monroe, for. appellees. 

CLARKSON, J. 


The defendant Home Insurance Company prays the court to decide: “(First) 
That the plaintiffs should be nonsuited for failure to prove due filing of proofs 
of loss. (Second) If the plaintiffs should not be nonsuited, that the judgment 
should be modified by reducing the recovering to $1,200.00.” We think the findings 
of fact in the court below, which were supported by the evidence, are such that 
the contentions above set forth by the defendant Home Insurance Company can- 
not be sustained. 


[1] Defendant contends that plaintiff proved neither due filing of proof of 
loss nor waiver thereof. We think the theory on which the case was tried and 
the undisputed facts constitute a waiver of the filing of proofs of loss. 

In Mercantile Co. v. Ins. Co., 176 N. C. 545, 97 S. E. 476, the law is thus 
stated: “The defendant denied liability and refused to pay the loss. This is a 
waiver of the right to demand proof of loss, and the denial of liability dispenses 
with the necessity of filing such proof. Gerringer v. Ins. Co., 133 N. C. 407, 45 
S. E. 773; Parker v. Ins. Co., 143 N. C. 343, 55 S. E. 717; Lowe v. Fidelity Co. 
170 N. C. 446, 87 S. E. 250.” ; 


[2] Does the subsequent act of an owner or mortgagor in-takiag out addition- 
al insurance without the knowledge or consent of the mortgagee to protect alone 
his interest in mortgaged property, ipso facto, reduce proportionately the amount 
of prior insurance held by a mortgagee or trustee of the same property under a 
New York standard mortgage clause? We think not. Bennett v. Provident 
Fire Ins. Co., 198 N.-C. 174, 151 S. E. 98, 72 A. L. R. 275. 

[3] In Booth v. Hairston, 193 N. C. at page 281, 136 S. E. 879, 881, 57 A. L. 
R. 1186, is the following: “Our system of appeals is founded on public policy, 
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and appellate courts will not encourage litigation by granting a new trial which 
could not benefit the litigant and the result changed upon a new trial, and the non- 
granting was not prejudicial to his rights.” 

The judgment of the court below is affirmed. 


JERNIGAN v. NATIONAL UNION FIRE INS. CO. et al 
Supreme Court of North Carolina. April 27, 1932. 
163 Southeastern Reporter 762. 
1. INSURANCE. 


Common agent of two insurance companies held without authority to cancel 
fire policy in one company at insurer’s request and issue policy in other com- 
pany unknown to insured. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 

2. INSURANCE. 

Where insured did not ratify act of common agent of insurance companies 
in canceling fire policy in one company and issuing policy in other, insured was 
entitled to recover against original, not substituted insurer. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 

Appeal from Superior Court, Harnett County; Moore, Special Judge. 

Action by Mollie Jernigan against the National Union Fire Insurance Com- 
pany, the Yorkshire Insurance Company, and the Metropolitan Life Insurance 
Company. From judgment for plaintiff against Yorkshire Insurance Company, 
the said defendant appeals. 

Reversed. 

The facts as agreed upon by the parties are substantially as follows: On 
October 3, 1928, the National Union Fire Insurance Company, through its agent, 
James Best, issued its fire insurance policy in standard form, insuring the dwell- 
ing of plaintiff in the sum of $2,000, and the furniture in said dwelling in the 
sum of $1,000. A New York standard mortgage clause, payable to the Metro- 
politan Life Insurance Company, was attached to said policy which was then 
forwarded to said company. On December 2, 1930, the National Union Fire 
Insurance Company notified the local agent, James Best, that it desired to can- 
cel said policy, and thereupon on the same day the said Best, who was also 
agent for the Yorkshire Insurance Company, issued a policy of insurance in the 
Yorkshire Company for the identical amount specified in the National Union 
policy. The Yorkshire policy was in standard form with a New York loss clause 
payable to the Metropolitan Life Insurance Company, and the agent, James Best, 
“promptly sent what. is known as the daily report of the issuance of said policy 
to the Yorkshire Insurance Company, and it received said daily report prior to 
the fire, to-wit, on December 4, 1930, and made no objection to the issuance of 
the policy.” The local agent thereupon, on the same day, to wit, December 2, 
1930, notified the National Union Company that its policy had been canceled. 
When the agent sent the Yorkshire policy to the life insurance company which 
held the mortgage upon the property of plaintiff, he requested said mortgagee 
to return the National Union policy and accept the Yorkshire policy in lieu 
thereof. On December 8, 1930, the property of plaintiff was destroyed by fire, 
and at the time of the fire the mortgagee, Metropolitan Life Insurance Com- 
pany, held in its possession both policies of fire insurance, but it retained the 
Yorkshire policy and returned the National Union policy to the agent Best “with- 
out knowledge of the occurrence of the fire.” 

None of the transactions resulting in the substitution of insurance policies 
were known to the insured until after the destruction of the property by fire. 
No premium was returned to the plaintiff by the National Union, nor was she 
called upon by the Yorkshire to pay any premium for its policy. 

After the fire, the local agent notified the Yorkshire Company of the loss, 
but did not notify the National Union of said loss. However, the National 
Union sent to the agent the sum of $38.14, which said company had collected as 
premium on its policy. After the fire the plaintiff said that she “was looking 
to the National Union Fire Insurance Company t6é whom she had paid her pre- 
mium, to pay the loss and damage which she had sustained.” ‘hereafter she 
was advised by counsel to institute an action ‘against both companies “to the 
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end that the court might declare the liability of the respective fire insurance 
companies to the plaintiff and her mortgagee; * * * that the plaintiff disclaims 
any preference between the Yorkshire Insurance Company and the National 
Union Fire Insurance Company, but contends that the one or the other or both 
are liable to her,” etc. 

Upon the agreed facts the court was of the opinion that “James Best, local 
agent of the National Union Fire Insurance Company, and local agent of the 
Yorkshire Fire Insurance Company, had the right to cancel the policy issued 
by the National Union Fire Insurance Company and to substitute a like policy 
of the Yorkshire Insurance Company therefor without formally notifying the 
insured, provided said substitution could be made without injury to the insured; 
and the court being of the opinion that the policy of the Yorkshire Fire Insur- 
ance Company was legally issued and substituted for the policy of the National 
Union Fire Insurance Company, and that the policy of the Yorkshire Fire In- 
surance Company was in force on the date the plaintiff's property was destroyed 
by fire.” 

’ Thereupon the court adjudged that the plaintiff was entitled to recover 
upon the Yorkshire policy. , ; 

From the judgment so entered the defendant Yorkshire Insurance Company 
appealed. , ; 

Brooks, Parker, Smith & Wharton, of Greensboro, for appellant. 

Clifford & Williams, of Dunn, for appellee. 

Smith & McLeod, of Dunn, for National Union Fire Ins. Co. 

BROGDEN, J. 

The questions of law presented by the record are as follows: 

(1) Was the National Union Fire Insurance policy duly canceled? 

(2) Did the plaintiff ratify the substitution or issuance of the Yorkshire policy 
in lieu of the National Union policy? 

[1] The first question must be answered in the negative. 


The methods prescribed by law for the cancellation of fire insurance policies 
are discussed and applied in Dawson vy. Insurance Co., 192 N. C. 312, 135 S. E. 
34, 36. The plaintiff, for whose benefit the insurance was procured, knew nothing 
of the cancellation of the National Union policy, therefore, neither approved, 
waived, nor ratified the cancellation. In the Dawson Case, the court said: “No 
contract, valid in its inception, and unobjectionable in its terms, can be canceled 
without the consent of all parties who have acquired rights thereunder.” 


The power of a local insurance agent, without the knowledge or consent of the 
insured, to substitute one policy for another, is discussed in the following cases: 
Waterloo Lumber Co. v. Des Moines Ins. Co., 158 Towa 563, 138 N. W. 504, 51 L. 
R. A. (N. S.) 539; Niagara Fire Ins. Co. v. Raden, 87 Ala. 311, 5 So. 876, 13 
Am. St. Rep. 36; Grace v. Ins. Co. 109 U. S. 278, 3 S. Ct. 207, 27 L. Ed. 932; 
City of New York Ins. Co. v. Jordan (C. C. A.) 284 F. 420; Clark v. Ins. Co. of 
North America, 89 Me. 26, 35 A. 1008, 1011, 35 L. R. A. 276; Insurance Company of 
North America v. Burton, 147 Okl. 112, 294 P. 796, 797; Gulf Ins. Co. v. Landa- 
more (Tex. Civ. App.) 22 S.W.(2d) 978; Johnson v. Ins. Co., 66 Ohio St. 6, 63 
N. E. 610; N. Pelaggi & Co. v. Orient Ins. Co., 102 Vt. 384, 148 A. 869. 

The Clark Case, supra, is directly in point and states the principle involved as 
follows: “There was no contract between this plaintiff and the defendant company 
at the time the loss occurred. There was a subsisting contract between the plaintiff 
and the Commercial Union. The unauthorized attempt on the part of the agent 
of the defendant company to make such a contract by entering in his ‘daily report* 
the memorandum of such contract was not enough. The contract of insurance 
is to be tested by the principles applicable to the making of contracts in general. 
The terms of the contract must have been agreed upon. This necessarily implies 
the action of two minds, of two contracting parties. If it is incomplete in any 
material particular, or the assent of either party is wanting, it is of no binding 
force.” 

The Burton Case, supra, is also directly in point. The syllabus by the court 
declares: “Where one applies to an agent authorized to issue policies and collect 
premiums for insurance in a stated sum, and the agent issued a policy therefor, 
delivered it, and collected the premium, the contract was complete, and the agent 
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on notice from insurer to cancel the policy could not, without insured’s knowledge, 
place the risk with another insurer.” The opinion of the Oklahoma court in said 
case also said: “There is a well-established rule that, where an owner constitutes 
the agent of a fire insurance company his agent to keep the property insured with 
power to select the insurer or insurers, such agency carries with it the power to 
cancel a policy without notice to the insured and substitute therefor a policy in 
another company, as he may be the agent for the insured for such purpose, and 
as such may, for the insured, waive notice.” And the opinion continues: “There 
being no evidence of express authority for the agent to cancel the first policy, and 
there being no sufficient evidence of direction by plaintiff to the agent to insure the 
property and keep it insured, and no evidence of a course of dealing or custom 
between the parties sufficient to justify a conclusion that the agent was authorized 
to act for the plaintiff to the extent of waiving notice of the cancellation of the 
first policy, we conclude that, no notice having been given to plaintiff as required by 
law and the terms of the policy, the first policy was not canceled before the fire 
occurred, and it was then too late.” 

The foregoing cases and many others of like tenor fully recognize the right of 
the insured to ratify the action of the local agent in issuing the substituted policy, 
for the reason that both policies were obviously issued for his benefit. Neverthe- 
less, in the case at bar, the insured stated that she “was looking to the National 
Union Fire Insurance Company to whom she had paid her premium to pay the 
loss and damage which she had sustained.” 

[2] The result is that the National Union policy, not having been properly 
canceled, was in full force at the time of the fire, and the local agent, without the 
knowledge or consent of the plaintiff, had no authority to issue the Yorkshire 
policy. Moreover, as the insured has not ratified the issuance of the Yorkshire 
policy, she is entitled to recover upon the first policy issued. Consequently, the 
judgment is reversed. 

Reversed. 


IMPLEMENT DEALERS’ MUT. FIRE INS. CO. v. MYRON et al. No. 6012. 
Supreme Court of North Dakota. April 23, 1932. 
242 Northwestern Reporter 404. 
1. INSURANCE. 


Fire policy may be assigned without formal written assignment, transferring 
insured’s interest. 

(For other cases, see Insurance, Dec. Dig. § 214.) 

2. INSURANCE. 

Where farm machinery dealer contracted to insure goods purchased under 
conditional sale, and all other merchandise, with loss payable to seller, seller not 
having acquired lien on other merchandise or assignment of policy held not to 
have acquired any interest in insurance thereon (Comp. Laws 1913, § 6466). 

(For other cases, see Insurance, Dec. Dig. § 214.) 

ASSIGNMENTS. 

Party claiming as assignee must establish assignment by preponderance of 
evidence. 

(For other cases, see Assignments, Dec. Dig. § 137.) 

Syllabus by the Court. 

1. A fire insurance policy may be assigned without a formal written assign- 
ment so as to transfer the right of the insured to another. 

2. Where a dealer-agent had contracted with a principal to insure goods 
shipped under the contract, title to which was reserved in the principal, and all 
other merchandise, and to cause the policy to be made loss payable to the 
principal! as his interest may appear, but where the principal had acquired no 
lien on such other merchandise or any assignment of the policy, it acquired no 
interest in the proceeds of the policy on account of a loss sustained by the 
destruction of such other merchandise. 

Appeal from District Court, Cass County; A. T. Cole, Judge. 

Petition in interpleader by the Implement Dealers’ Mutual Fire Insurance 
Company against C. A. Myron and others. From the judgment rendered, the 
defendant Andrews Myron appeals. 

Reversed, and cause remanded, with directions. 
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Conmy, Young & Conmy, of Fargo, for appellant. 

W. B. Arnold, of Grand Forks, for petitioner. 

Soule & Pierce, of Fargo, for respondents. 

BrrDZELL, J. 

For several years prior to 1931, C. A. Myron was engaged in the garage busi- 
ness and in selling farming implements, automobiles, accessories, etc., in the village 
ot Abercrombie, N. D. He held an agency contract for the Deere & Webber 
Company, and handled their line of goods. He carried fire insurance in the Im- 
plement Dealers’ Mutual Fire Insurance Company. On or about March 31, 1931, 
his place of business was destroyed by fire, and after the fire the Deere & Webber 
Company brought action against Myron to recover a judgment for his indebtedness 
to the company, joining the Implement Dealers’ Mutual Fire Insurance Company 
as garnishee. The Goodyear Tire & Rubber Company likewise attempted to gar- 
nishee money in the hands of the insurance company, and it was also claimed by 
Andrew Myron, brother of C. A. Myron, as a mortgagee and assignee. The insur- 
ance company petitioned the district court of Cass county to designate a deposi- 
tory for the deposit of $3,389.18, as the amount of its liability under the policy, 
and that it be discharged from all further liability. An order was made directing 
the deposit with the clerk of the district court’ and ordering notice to the insured, 
to the Deere & Webber Company, the Goodyear Tire & Rubber Company, and 
Andrew Myron. Thereafter issues were framed with respect to the fund between 
the Deere & Webber Company and Andrw Myron, which were tried before the 
court without a jury. A judgment was entered supporting the claim of the Deere 
& Webber Company, and directing the clerk to pay over the money to it. From 
this judgment, Andrew Myron anneals to this court. A brief statement of facts 
will be sufficient to convey an understanding of the issues involved in this appeal. 

While C. A. Myron was conducting his garage and machinery business in Aber- 
crombie, his brother Andrew was farming in the vicinity. In April, 1928, Andrew 
Myron quit farming and started working for his brother. From time to time he 
loaned his brother money which was apparently needed and used in the conduct of 
the business. A final settlement was had between them in January, 1931, as a re- 
sult of which C. A. Myron gave his note to Andrew for $2,900, which covered the 
amount of previous notes that had been given for loans as made. This note was 
secured by a chattel mortgage on the stock covered by the insurance policy. The 
insurance policy bears the following assignment: 

“The interest of C. A. Myron as owner of the property covered by this policy 
is hereby assigned to Andrew Myron subject to the consent of the Implement 
Dealers Mutual Fire Insurance Company. 

“Dated Jan. 2d, 1931. C. A. Myron.” 

In the years 1929 and 1930, C. A. Myron had entered into agency contracts 
with Deere & Webber Company, which contained, among other provisions, the 
following stipulation: “That the Dealer shall continuously keep all goods shipped 
him under this contract, and all other merchandise kept in and about his place 
of business at the city or town at which this contract is dated, and his buildings 
wherein said business is conducted, and equipment, continuously insured for its 
insurable value, against loss or damage by fire, cyclone and tornado, and cause all 
the policies therefor to be made loss payable to the Company, as its interest may ap- 
pear, as security for the payment of all debts now owing and all debts hereafter 
arising from the Dealer to the Company while any such debt remains unpaid in 
whole or in part.” 

These contracts were filed in the office of the register of deeds; the last, that 
for 1930, being filed on the 7th of February, 1930. In December, 1930, C. A. My- 
ton, being rather heavily indebted to the Deere & Webber Company for goods pur- 
chased, at the instance of one of the company’s agents, directed the following letter 
to the insurance company: 

“Dec. 22, 1930. 
“Implement Dealers Mutual Fire Ins. Co., Grand Forks, No. Dak. 

“Gentlemen: Please attach Loss Payable Clause to my policy in favor of Deere 
and Webber Co. as their interest may appear. 

“Yours truly, C. A. Myron.” 

This letter of direction was handed to Mosher, agent for the Deere & Web- 
ber Company, for delivery to its representative at Fargo. At the time it was 
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stated to Mosher, according to his testimony, that Myron’s policy was in a bank 
at Fargo; that he would get it and turn it over to the Deere & Webber Com- 
pany’s representative at that place. C. A. Myron testified that he retained the 
policy at all times until he turned it over to Andrew in January, 1931, and that 
he did not tell Mosher it was in a bank in Fargo. The policy was never de- 
livered to Deere & Webber Company, nor was the letter of direction brought 
to the insurance company’s attention. 

At the time of the making of the 1930 agency contract, Myron furnished a 
financial statement to the Deere & Webber Company which did not disclose 
any indebtedness owing to Andrew Myron, although other indebtedness to the 
extent of $1,075 was listed. On April 3, 1931, a few days after the fire, Myron 
furnished another financial statement showing $3,626.71 owing to the Deere & 
Webber Company and $1,100 owing to Andrew Myron, and shown to be secured 
by fixtures that were burned up. The testimony is in dispute as to whether 
at the time this financial statement was furnished C. A. Myron had correctly 
stated to the company’s agent his indebtedness to Andrew and the statement 
had been incorrectly transcribed, or whether he was directly responsible for the 
error in the statement. 

In addition to the contract stipulation with reference to insurance, which is 
quoted above, there are other provisions requiring the dealer to give his notes 
for the purchase price of any and all goods shipped under the contract, and 
which had not been paid for in money, to secure any indebtedness, and reserv- 
ing title and ownership of all goods shipped until full payment. The character 
of the security he is required to furnish is not stated. He was not specifically 
bound to mortgage his other merchandise, equipment, or machinery to secure 
his indebtedness to the Deere & Webber Company. The evidence does not 
show the destruction by fire of any property which had been ordered or pur- 
chased by the dealer from the Deere & Webber Company, with the possible 
exception of a small loss of $50 or less on cast-iron parts. It shows, rather the 
loss insured against and on account of which ‘the insurance money was paid 
was occasioned by the destruction of the contents of the garage, which did not 
contain any substantial amount of property that had been furnished to Myron 
under the contract with the Deere & Webber Company. 

[1-3] The principal question to be determined is whether or not the con- 
tract stipulations quoted above, together with the letter of direction to attach 
a loss payable clause in favor of Deere & Webber Company as their interest 
may appear and which was not delivered to the insurance company, are sufficient 
to vest in the respondent a right to the proceeds of the insurance as against the 
insured or Andrew Myron. Considering the insurance policy as a chose in ac- 
tion, it might, of course, be assigned so as to transfer the right of C. A. Myron, 
both as against him and a subsequent assignee succeeding only to his rights, with- 
out a formal written assignment. See Hecker v. Commercial State Bank, 35 N. 
D. 12, 159 N. W. 97. But it is incumbent on one claiming as an assignee to 
establish the assignment by a preponderance of the evidence. The policy or 
chose was not directly assigned to the respondent. The dealer’s contract merely 
obligated Myron to keep insured all goods that were shipped to him under the 
contract, and all other merchandise kept in his place of business for its insurable 
value, and to cause “all of the policies therefor to be made loss payable to the 
company, as tts interest may appear, as security for the payment of all debts 
now owing and all debts hereafter arising from the dealer to the company while 
any such debt remains unpaid in whole or in part.” (Italics supplied.) As to 
any insurance effected on goods shipped under the contract and as to which 
the Deere & Webber Company had reserved title and ownership, the insurable 
interest of the latter would clearly be such that, as between it and the dealer, 
the proceeds of the insurance would equitably take the place of the goods and 
it would require but little, if amy, additional evidence of intention on the dealer’s 
part to protect the equitable position of the company as against the dealer or a 
subsequent assignee; but we are not dealing with such a case. The insurance 
in this instance was paid on account of a loss to merchandise which was not 
owned by the respondent and upon which it had no mortgage or lien of any 
sort and, so far as the evidence shows, toward the accumulation of which it 
had not contributed in any substantial degree. The only obligation of the dealer 





Fire] Eagle Star-& British Dominions Ins. Co. of London, England ‘147 
v. Head et al. 


as to such property was to cause a loss payable clause to be inserted in favor 
of the company “as its interest may appear.” As it had no interest in the prop- 
erty or any relation thereto, or liability in respect thereof of such a nature that 
a contemplated peril might damnify it (see section 6466, Compiled Laws of 1913), 
it is difficult to see how the actual insertion of a loss payable clause would have 
operated in this instance to have transferred a right to the proceeds of the in- 
surance. Since there was no assignment of the policy to the respondent, and 
since the deaier had not contracted to give it a chattel mortgage or other lien 
upon merchandise acquired from other sources, and since the only transaction 
between Myron and the company with reference to the insurance involved merely 
an uncommunicated direction to the insurer to make the loss payable to the 
respondent as its interest may appear, there is no legal basis upon which the 
claim of the respondent to the insurance in question can rest. It follows that 
the judgment in its favor must be reversed. 

The indebtedness of C. A. Myron to Andrew Myron, both for borrowed 
money and for wages or salary, was established upon the trial by satisfactory 
proof, as was also the assignment of the insurance policy. It was also established 
that C. A. Myron had given to Andrew Myron a chattel mortgage on the insured 
property as security for the indebtedness, although the mortgage itself was not 
introduced in evidence. The claim of Andrew Myron being well supported, and 
he having an assignment of the insurance policy, he is entitled to a judgment for 
the proceeds’on deposit. 

The judgment appealed from is reversed, and the cause remanded, with direc- 
tions to enter a judgment in favor of Andrew Myron. 

Christianson, C. J., and Nuessle, Burr, and Burke, JJ., concur. 


EAGLE STAR & BRITISH DOMINIONS INS. CO. OF LONDON, 
ENGLAND, et al. v. HEAD et al. No. 3750. 
Court of Civil Appeals of Texas. Amarillo. March 2, 1932. 
47 Southwestern Reporter (2d) 625. 
4. INSURANCE. 

Refusal to instruct that, if insured failed to protect contents of burned build- 
ing from further damage after fire, he could not recover for such further dam- 
age, held error. 

Refusal to so instruct was error, because the policies imposed upon 
insured such duty, and it was, in effect, admitted that insured had not dis- 
charged it. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Error from District Court, Hutchinson County; W. D. Fisher, Judge. 

Seven separate actions by Jones W. Head against Eagle Star & British Do- 
minions Insurance Company of London, England, and other insurance companies, 
in which J. M. Collins and the Borger State Bank intervened, and all cases were 
consolidated. From judgment rendered, Eagle Star & British Dominions Insur- 
ance Company of London, England, and other insurance companies ‘bring error. 

Reversed and remanded. 

E. G. Senter and Smithdeal, Shook, Spence & Bowyer, all of Dallas, Henry D. 
Meyers, of Borger, and Lackey & Lackey, of Stinnett, for plaintiffs in error. 


_ Calhoun & Thompson, of Amarillo, and Jos. H. Aynesworth, of Borger, for 
defendants in error. 


Jackson, J. 


The plaintiff, Jones W. Head, instituted seven separate suits in the district 
court of Hutchinson county, Tex., making a different corporate fire insurance 
company defendant in each suit. He alleged in his petition in each suit that the 
defendant therein had, for a valuable consideration, issued to the plaintiff the 
policy sued on. 

In cause No. 1795, Jones W. Head v. The Eagle Star & British Dominions 
Ins. Co., Limited, of London, England, the plaintiff sought to recover $2,000 on a 
fire insurance policy, dated March 8, 1930, expiring one year after date, issued to 
him by the defendant covering direct loss and damage by fire on a two-story brick 


building located on lots 1 and 2 in block 44 in the city of Borger, Hutchinson 
county, Tex. 





148 The Insurance Law Journal, Vol. 79 {July, 1932 


In cause No. 1797, Jones W. Head v. St. Paul Fire & Marine Insurance Co. 
of Minn., the plaintiff sought to recover $3,000 on a fire insurance policy covering 
the same period of time and the same building above alleged, issued to him by 
the defendant, against direct loss and damage by fire. 

In cause No. 1801, Jones W. Head v. National Union Fire Insurance Company 
of Pittsburg, Pa., the plaintiff sought to recover $5,000 on a fire insurance policy 
dated March 7, 1930, expiring one year after date, issued to him by the defendant, 
covering loss and damage by fire on the same property. 

In each of said petitions the plaintiff alleged that on or about the 20th day of 
May, 1930, fire damaged said building in excess of $13,000; that the value of said 
building was in excess of $20,000; that by the terms and conditions of each policy 
he was permitted to carry additional insurance on the building; that he furnished 
proof of loss to each of the defendants, as required, and he attaches to his pe- 
tition in each case, and makes a part thereof, a copy of the insurance policy sued 
on. 

In cause No. 1796, Jones W. Head v. Republic Fire Insurance Company of 
America, Pittsburg, Pa., the plaintiff sued to recover $1,000 on a fire insurance 
policy dated March 8, 1930, and expiring one year after date, issued to him by 
the defendant, covering loss and damage by fire to the furniture, fixtures, equip- 
ment, supplies, and other personal property usual and incident to the hospital or 
clinic, located in said two-story brick building. 

In cause No. 1799, Jones W. Head v. The Republic Insurance Company of 
Highland Park, Dallas county, Tex., the plaintiff sued to recover $2,500 on a fire 
insurance policy dated April 27, 1930, and expiring one year after date, issued to 
him by the defendant, covering direct loss and damage by fire upon the same fix- 
tures, supplies, machinery, equipment, etc., located in said two-story brick build- 
ing. 

In cause No. 1800, J. W. Head v. United States Fire Insurance Company of 
New York, the plaintiff sought to recover $1,500 on a fire insurance policy dated 
March 26, 1930, expiring three years after date, issued to him by the defendant, 
covering direct loss and damage by fire on the. same office furniture, fixtures, 
supplies, machinery, etc., contained in said two-story brick building. 

The plaintiff, in his petition in each of the last three numbered suits, des- 
cribes in detail the same furniture, fixtures, equipment, and supplies covered by 
each policy, and alleges that, by the fire of May 20, 1930, said furniture, equip- 
ment, etc., was damaged in excess of $7,000. That by the terms and conditions of 
each of the policies covering the contents of the building he was permitted to 
carry additional insurance. That he furnished proof of loss to each of the de- 
fendants, as required, and attaches to his petition in each cause, and makes a 
part thereof, a copy of the policy sued on. 

In cause No. 1798, Jones W. Head v. St. Paul Fire & Marine Insurance 
Company of St. Paul, Minn., the plaintiff sued to recover $1,000 on a fire insur- 
ance policy dated May 12, 1930, expiring one year after date, issued to him by 
the defendant covering direct loss or damage by fire to one X-ray machine and 
one diathermy while situated in said two-story brick building. He alleges that 
in the fire of May 20, 1930, said X-ray machine was damaged in excess of the 
sum of $1,350, and that said machine was of the fair and reasonable value of 
said sum. That he gave notice of the loss, etc., and the defendant is justly in- 
debted to him in the sum of $1,000. He attaches to his petition and makes a 
part thereof a copy of the policy sued on. 

J. M. Collins was permitted to intervene in causes Nos. 1795, 1797, and 1801. 
The intervenor alleged that on or about April 15, 1930, Jones W. Head made, 
executed, and delivered to intervener two notes aggregating the sum of $2,250, 
payable April 15, 1931, and May 28, 1931, respectively, and contemporaneously 
therewith executed a deed of trust on lots 1 and 2 in block 44 of the city of Bor- 
ger and the improvements thereon to secure the payment of said notes and in- 
terest. That attached to the policies involved in causes Nos. 1795, 1797, and 1801 
was a loss payable clause in favor of intervenor making all loss under the policies 
payable to him as his interest might appear. He asked for judgment against the 
defendants in said causes in accordance with the terms of the loss payable clause 
in said policies, and prayed for a judgment for his debt against Jones W. Head 
and a foreclosure of his deed of trust lien on lots 1 and 2 in block 44. 
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The Borger State Bank intervened, alleging that the plaintiff, Jones W. Head, 
was indebted to it in the sum of $1,250, with interest thereon, and had by an in- 
strument in writing, for a valuable consideration, transferred and assigned to 
such intervener all of his right, title, interest, and estate in and to the policies 
involved in causes Nos. 1799 and 1800, and asked that the moneys recovered on 
said policies, to the extent of the intervener’s debt, be adjudged to it. 

In cause No. 1795, Jones W. Head v. Eagle Star & British Dominions Insur- 
ance Company of London, England, the defendant, after its plea in abatement, 
answered by general demurrer, general denial, and set up a provision of its pol- 
icy providing that: “This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact or circumstance 
concerning this insurance on the subject thereof, or if the interest of the insured 
in the property be not truly stated herein; or in case of any fraud or false swear- 
ing by the insured touching any matter relating to this insurance or the subject 
thereof, whether before or after loss. This entire policy, unless otherwise pro- 
vided by agreement endorsed hereon added hereto, shall be void if the insured 
now has or shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property covered in whole or in part by this policy; or 
if the hazard be increased by any means within the control or knowledge of the 
insured; or if mechanics be employed in building, altering or repairing the within 
described premises for more than fifteen days at any one time; or if the interest 
of the insured in the property be other than unconditional and sole ownership; or 
if the subject of the insurance be a building on ground not owned by the insured 
in fee simple; or if any change other than by the death of an insured take place 
in the interest, title or possession of the subject of insurance (except change of 
occupants without increase of hazard) whether by legal process or judgment or 
by voluntary act of the insured, or otherwise.” 

The defendant alleges that the insured willfully concealed the fact that he 
was engaged in a violent controversy with other persons at the time the insur- 
ance was issued, who were threatening to do him injury; that other parties 
were interested in the property; that after the issuance of the policy the in- 
sured procured other insurance without the knowledge of the defendant; that 
the hazard was increased; that the interest of the insured was other than un- 
conditional; that a change took place in the interest, title, and possession of the 
property; that mechanics were employed in building, altering, and repairing the 
premises for more than fifteen days immediately preceding the fire; that after 
the fire the insured presented a claim of loss largely in excess of the damages 
to the property, and thereby attempted willfully and fraudulently to collect in- 
surance on the property not covered by: the policy; that the former wife of 
plaintiff, Irene Head, is and was at the time of the issuance of the policy an 
owner of a one-half interest in the property insured; that the fire occurred under 
circumstances making the insured responsible therefor; that it was caused by his 
gross negligence; that the property was willfully burned with intent to commit 
faud, and that each and all of the stipulations in the above-quoted provisions 
of the policy were breached and the policy forfeited thereby. 

In cause No. 1797, Jones W. Head v. St. Paul Fire & Marine Insurance 
Company of Minnesota, and in cause No. 1801, Jones W. Head v. National Union 
Fire Insurance Company of Pittsburg, Pa., the defendant in each suit answered, 
setting up the same defenses urged by the defendant in cause No. 1795. 


In cause No. 1796, Jones W. Head v. The Republic Fire Insurance Company 
of America, in addition to the matters urged as a defense by each of the de- 
fendants in causes Nos. 1795, 1797, and 1801, the defendant pleaded the provision 
of its policy limiting its liability to not exceeding three-fourths of the actual 
cash value of the property insured in the policy, and that, in any event, the 
liability of the defendant should be prorated with any other policy or policies 
that had been issued to the plaintiff. It also urged the provision of its policy 
stipulating, in effect, that, in the event of a fire, the insured should protect the 
property from further damage, separate the damaged and undamaged property, 
put it in the best possible order, make a complete inventory thereof, and state 
the quantity and cost of each article and the amount claimed thereon, and that 
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the insured wholly failed to comply with this provision of the policy, alleging 
the particulars in which this stipulation was breached. 

In cause No. 1799, Jones W. Head v. Republic Insurance Company of High- 
land Park, in addition to the defensive matters set out above, the defendant in 
this cause denied liability to the intervener, the Borger State Bank, and urged 
all the defenses against intervener that were pleaded against the plaintiff, Jones 
W. Head. 

In cause No. 1800, Jones W. Head v. United States Fire Insurance Company 
of New York, the defendant’s answer contains the same defenses urged by the 
defendant in cause No. 1799. : 

In cause No. 1798, Jones W. Head v. St. Paul Fire & Marine Insurance 

Company of Minneapolis, the defendant, in addition to the defenses alleged in 
cause No. 1795, pleaded the provision of its policy to the effect that the insured 
should protect the property in case of fire from further damage, separate the 
damage from the undamaged, make a complete inventory, etc. 
__ At the time the cases were reached for trial on the pleadings of the plain- 
tiff, the interveners, and the defendants, as hereinbefore indicated, the plain- 
tiff moved the court to consolidate all the cases. The court granted this motion, 
entered his order consolidating the cases, and proceeded as if there were but 
one case. None of the parties were required to replead, and the cause was 
tried on the seven petitions of the plaintiff, the two petitions of the interveners, 
and the separate answers of each defendant in each cause. 

In response to special issues submitted by the court, the jury found, in sub 
stance, that it would cost $15,245.83 to repair and replace the building burned on 
May 20, 1930; that on the same date the reasonable cash market value of the 
personal property contained in the two-story brick building, exclusive of the 
X-ray and diathermy, just prior to the fire was the sum of $9,229.17, and that 
subsequent to the fire the value thereof was $2,483.33; that the reasonable cash 
market value of the X-ray and diathermy prior to the fire was $1,308.33 and their 
value just after the fire was $150; that the defendants, at the time of the tssu- 
ance of their respective policies, knew that J. W. Head was not the owner of 
the mineral rights under lots 1 and 2 in block 44; that the defendant St. Paul 
Fire & Marine Insurance Company consented to the writing of its policy for 
the sum of $1,000, covering the X-ray and diathermy while it was situated in the 
two-story brick building; that the plaintiff is indebted to intervener Collins in 
the principal sum of $2,250, with interest thereon from December 1, 1930, and 
that such indebtedness was secured by deed of trust lien; that the amount of 
concurrent insurance permitted by the defendant United States Fire Insurance 
Company was $5,000; that the value of the building just before the fire was 
$19,000, and, just after the fire, $3,754.17; that the policy issued by the National 
Union Fire Insurance Company at the time of the fire had a loss payable clause 
in favor of J. M. Collins. 

On these findings the court entered judgment that the plaintiff recover of 
the Eagle Star & British Dominions Insurance Company of London, England, 
$2,000 and interest thereon at 6 per cent. per annum from the 20th day of Octo- 
ber, 1930; that he recover of the Republic Fire Insurance Company of America 
$1,000, with interest at 6 per cent. from the same date; that he recover from the 
St. Paul Fire & Marine Insurance Company of Minnesota $3,000, with interest 
at 6 per cent. from the same date; that he recover from the St. Paul Fire & 
Marine Insurance Co. of St. Paul, Minn., the sum of $868.74, with interest at 
6 per cent. from the same date; that he recover from the Republic Insurance 
Company of Highland Park $2,500, with interest at 6 per cent. from the same 
date; that he recover from the United States Fire Insurance Company of New 
York the sum of $1,500, with interest at 6 per cent. per annum from the same 
date; that he recover of the National Union Fire Insurance Company of Pitts- 
burg, $5,000, with interest at the rate of 6 per cent. per annum from the same 
date; that the intervener Borger State Bank have judgment against Jones W. 
Head for the sum of $1,250, with interest from October 12, 1930; that Jones W. 
Head had transferred and. assigned to said intervener the policy issued by the 
United States Fire Insurance. Company of New York to secure the payment of 
said sum of money, and that said intervener recover from said Fire Insurance 
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Company of New York the sum of $1,250, with interest; that, upon the payment 
thereof by said United States Fire Insurance Company, Jones W. Head should 
receive credit for said sum, and the balance owed by said defendant on its policy 
should be paid to the plaintiff; that the intervener J. M. Collins recover of the 
plaintiff $2,250, with interest from the Ist day of December, 1930; that the inter- 
vener’s lien be foreclosed against lots 1 and 2 in block 44, and the property sold 
as under execution to satisfy intervener’s judgment; that J. M. Collins have and 
recover of and from the defendants Eagle Star & British Dominions Insurance 
Company of London, England, the St. Paul Fire & Marine Insurance Company 
of Minnesota, and the National Union Fire Insurance Company of Pittsburg, 
jointly and severally, the sum due intervener by plaintiff, Head, not to exceed 
against any one of the defendants the amount of judgment rendered against it 
in favor of plaintiff, Head, and any balance, after the payment of said judgment, 
owing by the defendants, should be paid to the plaintiff. That the plaintiff re- 
cover from each defendant all the costs incurred in the case in which it was sued, 
and that the interveners recover their cost against the defendant against whom 
they recovered judgment. 

From this judgment the defendants, hereinafter called appellants, by writ 
of error, prosecute an appeal, each filing its separate supersedeas bond. 

The brief filed in this court for appellants is in four typewritten copies on 
thin paper. Neither copy contains any of the original sheets. Each copy of 
the brief has 242 carbon copy pages. The color of the type on some of the 
pages is black, on others blue, and on others green, all arranged indiscriminately 
without reference to the color scheme. We find no citation to any statute, text- 
book, or decision. The only authority we find in the brief is the verbose obscur- 
ity of the writer. 

The attorneys for appellant Republic Insurance Company of Highland Park 
have selected from this voluminous brief certain assignments which they present 
in a concise written argument, giving the proposition, a sufficient statement, and 
citing and quoting from the authorities on which they rely to support their con- 
tention. This argument has been of material assistance to the court in con- 
sidering the fifty-one assignments urged in the prolix and unsatisfactory brief 
of appellants. 

The appellants present as error the action of the trial court in refusing to 
sustain their exception and objection to the argument of the attorney for appel- 
lee, and in refusing to instruct the jury not to consider the remarks of said 
attorney in his argument. 

[1] As shown by the bills of exceptions, appellants objected to the state- 
ments of appellee’s attorney to the effect that appellants had brought a little 
dish-faced monkey” into court and put him on the stand; that he was the 
only witness brought before them to prove that appellee had burned the build- 
ing, to prove that he was a perjurer, liar, and false swearer, and asking, if they 
were going to stand for insurance companies taking a man’s hard-earned cash 
and, when a fire occurs, charge him with being a criminal, guilty of perjury and 
false swearing, and come into court and get by with it. That appellants in 
every way possible had tried to libel and slander the appellee, accusing him of 
arson, forgery, false swearing, but offered no proof thereof. That such was their 
tactics, to beat him down, deny their contracts like the Imperial Government of 
Germany, treat him as a scrap of paper, bring him into court, cross-examine 
him, flim-flam him, and pull the wool over your eyes and send appellee out 
without a dollar, make him pay the expense of contractors, let him know that 
the insurance companies “is cock of the walk.” Consider all the conversations 
had with adjusters, the examination that Senator Senter gave appellee in July, 
all the testimony that they had heard, go out and read the vicious answers filed 
in this case, supported by no testimony, and then deal with Dr. Head and the 
insurance companies just like you would deal if you were in Dr. Head’s place, 
charged with everything in the world and backed up by no testimony. 

Each of the appellants in its answer alleged that the appellee had fraudul- 
ently tried to collect excess damages, tried to collect on property not covered by 
the policies, and that the property was willfully burned. Such allegations, made 
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in bad faith, would afford considerable provocation for attacking the bona fides 
of appellants in an argument, but it appears from the remarks of the attorney 
in his speech that some efforts had been made to prove that some part of the 
allegations, at least, were true. After attacking the veracity of appellants’ wit- 
ness and charging him with the appearance of a “dish-faced monkey,” and the 
only witness produced to testify to any of the charges; rehearsing the allega- 
tions in appellants’ answers averring fraud, arson, etc., and immediately asking 
the jury to put themselves in the place of appellee and deal with the appellants 
just like they would if in appellee’s place, could not be excused under the rule 
of provocation, and in our opinion constituted error. Brown Cracker & Candy 
Co. v. Castle (Tex. Civ. App.) 26 S.W.(2d) 435; Nicholson et ux. v. Nicholson 
(Tex. Civ. App.) 22 S.W.(2d) 514; Orchin et al. v. Ft. Worth Poultry & Egg 
Co. et. al. (Tex. Civ. App.) 43 S.W.(2d) 308; Crow v. Monroe et ux. (Tex. Civ. 
App.) 273 S. W. 886; Davis, Agent, v. Hill et al. (Tex. Civ. App.) 271 S. W. 281; 
Robbins et al. v. Wynne (Tex. Com. App.) 44 S.W.(2d) 946. 

The appellants assign as error the action of the trial court in failing and 
refusing, in his main charge, to instruct the jury on the burden of proof, and 
in failing and refusing to give any of appellants’ special requested charges in 
connection with, each issue submitted, that the burden of proof was on appellee 
to make out such issue by a preponderance of the evidence. 

[2] The court, in the first paragraph of his charge, instructed the jury that 
the case would be submitted on special issues and questions, “which you will 
answer from a preponderance of the evidence, that is, from the greater degree 
and weight of the credible testimony before you, without reference to the effect 
that your answers may have upon the judgment that might be rendered in this 
case.” He began each issue submitted by asking, “What do you find from the 
evidence?” as to the facts relative to the issue submitted. He nowhere advises 
the jury as to the burden of proof, nor does he use the language “from a pre- 
ponderance of the evidence” in any of the issues submitted. This defect in the 
charge was called to the court’s attention by objection thereto, and also by the 
requested special charges on the burden of proof asked by appellants and refused 
by the court. 

“When plaintiff pleads and relies for recovery upon specific acts of negli- 
gence on the part of the defendant, and the case is submitted to the jury upon 
special issues, it is proper to instruct the jury as to those acts of negligence so 
charged and relied upon that the burden is upon the plaintiff to establish them 
by a preponderance of the evidence.” Houston & T. C. Ry. Co. v. Stevenson, 
29 S. W. (2d) 995, 999. Opinion by the Commission of Appeals. 

To the same effect is the holding in the following cases: Commercial Stand- 
ard Insurance Co. v. McGee et al. (Tex. Civ. App.) 40 S.W.(2d) 1105; John 
Psimenos v. Mary Cordelia Huntley (Tex. Civ. App.) 47 S.W.(2d) 622, by Chief 
Justice Gallagher of the Waco Court; Smith v. Dallas Ry. Co. (Tex. Civ. App.) 
8 S.W.(2d) 548; McWhorter v. Scales & Duvall (Tex. Civ. App.) 297 S. W. 
894, 895; Sanger v. First National Bank of Amarillo (Tex. Civ. App.) 170 S. W. 
1087. 

The courts are not in entire harmony with reference to a proper charge on 
the burden of proof where a case is submitted on special issues, but the better 
authority seems to hold that, where objection is made to the charge for its 
failure to place the burden of proof, or special charges are requested correctly 
placing such burden, that to refuse to correctly direct the jury relative to the 
burden of proof is reversible error. 

[3] The appellants assail as error the action of the trial court in permitting 
the appellee to testify in his own behalf that, at the time the building was burned, 
the value of its contents was $13,000, exclusive of the X-ray and diathermy; 
that he had made a list of the contents of the building after the fire and had 
a majority of the furniture appraised by a furniture man. That he himself 
placed the value on the surgical instruments as best he could. That, in arriving 
at such values, he based them largely on the catalogue prices. That some of 
the instruments he did not find in the catalogue. That he used several cata- 
logues, but some of them did not have the instruments, the prices of which he 
was looking up, but that all the prices were, within his knowledge, a reasonable 
fair value of the items that he had valued. 
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The record fails to disclose whether the furniture man consulted was en- 
gaged in the sale of new furniture or secondhand furniture. The catalogue or 
catalogues from which the witness obtained information as to prices were not 
produced, the date thereof was not given, it is not disclosed whether they con- 
tained prices of new instruments or second-hand instruments; that such cata- 
logues carried the usual and standard prices of such instruments, or that instru- 
ments listed therein were made out of the same material as those damaged in 
the fire. This testimony, under the facts revealed by this record, was inadmis- 
sible. Goldfrank et al. v. Halff et al. (Tex. Civ. App.) 26 S. W. 778; Halff et 
al. v. Goldfrank et al. (Tex. Civ. App.) 49 S. W. 1095; Galveston, H. & S. A. 
Ry. Co. v. Hillman (Tex. Civ. App.) 118 S. W. 158; Houston Packing Co. v. 
Griffith (Tex. Civ. App.) 164 S. W. 431; Texas & P. Ry. Co. v. Crowley (Tex. 
Civ. App.) 86 S. W. 342; Shelton v. Thomas (Tex. Civ. App.) 11 S.W.(2d) 254. 


[4] The appellants urge as error the action of the trial court in refusing to 
instruct the jury that it was the duty of appellee to protect the contents of the 
building from further damage after the fire, and that, if he failed to do so, 
and such failure caused additional damages, such additional damages were not 
recoverable. 

These policies placed this duty upon appellee, and it is admitted, in effect, 
that he did not comply with such obligation. This assignment is sustained. 

[5-7] The appellants objected to the consolidation of these cases and pre- 
sent as error the action of the court in consolidating the seven cases and trying 
them as one. The court did not require the parties to replead and try the case 
under a separate number, but proceeded to the trial of all seven cases on the 
seven separate petitions of the appellee, the two petitions of the interveners, the 
seven separate answers of appellants to appellee’s causes of action, and their 
answers to the interveners’ claims. He submitted separate issues against each 
of the appellants, rendered separate judgments for the appellee against each 
appellant, for the interveners against the plaintiff and certain appellants, and 
foreclosed the lien of intervener Collins against the real estate upon which the 
building partially destroyed by fire was located. Three of the policies sued on 
covered the building and improvements, three of the policies covered all of the 
contents of the building, except the X-ray machine, which was covered by a 
different policy and upon which a separate suit was filed. The provisions of 
the policies covering the building differed in certain material respects from the 
provisions of the policies covering the contents of the building. The consolida- 
tion of cases rests largely in the judicial discretion of trial courts, but such dis- 
cretion should not be exercised in an arbitrary or capricious manner, but should 
be governed by legal rules and principles. It is a general rule that suits may 
not be consolidated when they involve neither the same parties nor the same 
subject-matter, and the issues in one suit are foreign to the issues in the other, 
and, when suits are consolidated, the court should require the parties to replead. 
1 Tex. Jur. 680-682. 

[8] In our opinion the court could have, in the exercise of sound discretion, 
consolidated into one case the three suits involving the policies covering the 
building, and could have consolidated into another case the suits covering the 
policies on the contents of the building and the X-ray machine; but the very 
act of consolidating so many cases, involving different parties, different causes 
of action, and different defenses, is calculated to defeat the purpose of the 
statute authorizing the consolidation of cases, which, in the main, is to avoid 
multiplicity of suits, the convenience of the parties to the case involved, and 
a speedy disposition of the litigation. This action of the court in consolidating 
all these cases, in our opinion, tended to confuse the jury, delay a final disposi- 
tion of the cases, and was calculated to injure and prejudice the rights of the 
parties. 


The appellants pleaded that the appellee’s former wife had a community in- 
terest in the property destroyed and damaged, and, unless the testimony on 
another trial is conclusive on this issue, it should be submitted to the jury. 

Appellants’ assignments urging as error the action of the trial court in 
excluding certain deposition testimony, because no commission had been issued, 
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and in refusing to grant their motion for a continuance of the case, need not 
occur on another trial, and will therefore not be dis¢ussed. 

The attorney filing the voluminous brief heretofore mentioned ‘has, after 
our opinion was practically prepared, furnished us with a list of authorities to 
be considered in connection with said brief. 

The judgment is reversed, and the cause is remanded. 


HELDRETH v. FEDERAL LAND BANK OF’ BALTIMORE et al. No. 7051. 
Supreme Court of Appeals of West Virginia. Feb. 23, 1932. 
163 Southeastern Reporter 50. , 
1. INSURANCE. 

3reach of standard fire policy provision making policy void, if insured ob- 
tains other insurance not permitted in writing on policy, held sufficient ground 
for denial of insurer’s liability to insured (Code 1931, 33-4-7). 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

2. INSURANCE. 

Though insurer had no notice of other insurance until long after fire, insurer 
could rely on insured’s violation of policy agreement to defeat insured’s claim 
(Code 1931, 33-4-7). 

This was true, even though, at time of payment to mortgagee and 
denial of liability to insured, insurer had no knowledge of such breach 

of contract. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

3. INSURANCE. 

Fire policy provision making policy void if insured has other insurance, not 
permitted in writing on policy, is reasonable, because moral hazard should not be 
increased without insurer’s knowledge (Code 1931, 33-4-7). 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

4. INSURANCE. 

Insurer's attempt to waive benefits under other fire policies held unavailing to 
avoid effect of policy provision making policy void in case of additional insurance 
on property not permitted in writing. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

5. INSURANCE. 

Insurer denying liability on fire policy for legal cause, was entitled to be sub- 
rogated to mortgagee’s rights in amount paid mortgagee by insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Syllabus by the Court. 

1, An insurer, not having consented in writing to additional insurance, may 
legally deny liability under a fire insurance policy containing a covenant against 
additional insurance, where it appears that at the time of obtaining the policy 
there was such other insurance. 

2. Where an insurer in a fire insurance policy denies liability to the insured 
for legal cause, it is entitled to be subrogated to the rights of the mortgagee in 
the amount paid to it by the insurer. 

Appeal from Circuit Court, Harrison County. 

Suit by Filmore D. Heldreth against the Federal Land Bank of Baltimore 
and others. From an adverse decree, plaintiff appeals. 

Affirmed. 

E. A. Bartlett, of Clarksburg, and Wm. T. George, of Philippi, for appellant. 

Harvey F. Smith, of Clarksburg, and Cook & Markell, of Baltimore, Md., for 
appellee State Assur. Co., of Liverpool, England. 

I. P. Whitehead, of Baltimore, Md., and Charles W. Louchery, of. Clarksburg, 
for appellee Federal Land Bank of Baltimore. 


MAXWELL, J. 

This suit was instituted by a mortgagor to cancel an assignment by the mort- 
gagee to the insurer of so much of the mortgage debt as equals the amount paid 
by the insurer to the mortgagee under “standard” mortgage provision of plain- 
tiff’s policy of fire insurance for- loss: of-a dwelling on the mortgaged property. 
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On the merits, the trial court found against the plaintiff and dismissed his orig~ 
inal and amended bills. The plaintiff appeals. 

The insurer denied liability to the plaintiff, but, recognizing its liability to 
the mortgagee under the “standard” mortgage clause of the policy, it paid to the 
mortgagee the insurance on the dwelling in the amount of $1,000.00. And, under 
a provision of the policy which subrogated the insurer to the rights of the mort- 
gagee, pro tanto, in such circumstances, the insurer obtained of the mortgagee 
an assignment of the mortgage to the extent of the insurance paid. 

[1] None of the grounds relied on by the insurer in support of its denial of 
liability to the insured need be considered, save one, and it is predicated on a con- 
dition of the policy that “this policy shall be void if there be now or shall here- 
after be procured any other insurance upon such property not permitted in writ- 
ing hereon.” The policy did not contain any permission in writing thereon for 
additional insurance. But there was other insurance. This is admitted by the 
insured. 

In the standard form of-fire insurance prescribed by Acts of the Legislature 
of 1923, chapter 18 (Code 1931, 33-4-7) there is found this provision: “Unless 
otherwise provided by agreement in writing added hereto this Company shall not 
be liable for loss or damage occurring, (a) while’ the insured shall have any other 
contract of insurance, whether valid or not, on property covered in whole or in 
part by this policy.” It will be observed that the quoted condition of the policy 
is in substantial compliance with the statutory condition: A breach of such con- 
dition is, of course, a sufficient ground for denial of liability by the insurer to 
the insured. That such conditions are reasonable and proper is generally recog- 
nized. 5 Couch on Insurance, § 1041; 26 Corpus Juris, p. 256; 14 Ruling Case 
Law, p. 1065; Ohio Farmers Insurance Co. v. Williams, 63 Ind. App. 435, 112 N. 
FE. 556; New Brunswick Fire Insurance Co. v. Bank, 136 Va. 402, 118 S. E. 236. 

[2-5] In discussion of this condition of the policy, the trial chancellor said: 
“There is no evidence here that the condition was ever waived by the Company, 
but on the contrary it appears that the Company had no notice of this insurance 
until long after the fire and but shortly before the filing of this suit, as well as 
aiter it had made payment to the mortgagee. I see no reason why the Company 
cannot now rely upon such violation of the agreement by the insured to defeat 
his claim even though at the time of the payment to the Bank, upon denial of li- 
ability to plaintiff, :t had no knowledge of this breach of contract.” In the opinion 
thus expressed we concur. We think that the insurer’s right to rely on that 
breach was not impaired by the fact that it did not become advised of the other 
insurance until some time subsequent to the fire. (The denial of liability was at 
first based on other grounds, not necessary to be discussed in this opinion.) Our 
said conclusion, as was evidently the trial chancellor’s is predicated on the reasons 
which underlie such condition in a fire insurance policy. Such condition is deemed 
reasonable and proper because the moral hazard should not be increased without 
the knowledge of the insurer. It is considered that not infrequently the motive 
for the preservation of property decreases as insurance mounts. It will be noted 
that under our statute, quoted and cited, the condition obtains even though such 
other insurance may be invalid. Thus it is evident that the Legislature considered 
that additional insurance increases the moral hazard though it is invalid, if .the 
fact of such invalidity is unknown to the insured, and in such cases.it is to be 
presumed that he does not know of the invalidity else he would not assume the 
burden of paying the additional premiums. It follows that plaintiff’s effort to 
meet the difficulty by undertaking to waive, on submission of the case, any bene- 
fits he might have under the other insurance, is without avail. 

The plaintiff thus having breached an unequivocal condition of his policy, 
the insurer was justified in denying liability to him under the policy, and, having 
discharged its liability to the mortgagee under the “standard” mortgage clause, 
was entitled to an assignment pro tanto from the mortgagee. We perceive no er- 
ror in the finding of the chancellor. 

\ffirmed. 
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ACCIDENT 


BENEFIT ASS'N of RY. EMPLOYEES v. ARMBRUSTER. 6 Div. 910. 


Supreme Court of Alabama. March 10, 1932. 
140 Southern Reporter 356. 
1. INSURANCE. 


Accidental injury aggravating disease and hastening death is direct and ex- 
clusive cause of death at that time, as regards liability on accident policy. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


2. INSURANCE. 

In action on accident policy, accidental injury aggravating disease and hasten- 
ing death is direct cause of death whether disease was acute or chronic. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

3. INSURANCE. 

Whether in action on accident policy insured taken to hospital for appendi- 
citis accidentally ruptured appendix from jolt in ambulance, and whether rupture 
hastened death, held for jury. 

Policy insured against loss resulting directly and exclusively from 
bodily injury sustained solely through external and accidental means, and 

did not contain ‘clause excluding liability where death has resulted 

wholly or in part directly or indirectly from disease or bodily infirmity. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 

Evidence in action on accident policy sustained finding insured taken to hos- 
pital for appendicitis received jolt in ambulance accidentally rupturing walled-in 
condition of appendix, causing death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

9. INSURANCE. 

Clauses in accident policy basing liability on insured’s death 120 days after 
external bodily injury held to mean that accident should be proximate cause of 
death, not exclusive of other conditions. 


Clauses defining insurer’s liability were to effect that for loss result- 
ing directly and exclusively of all other causes from bodily injury sustain- 
ed during life of the policy solely through external, violent, and accidental 
means, and if death of the insured shall result solely from such injury 
and within 120 days from the date of the accident, insurer should be li- 
able. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a policy of accident insurance by Hattie Armbruster against the 
Benefit Association of Railway Employees. From a judgment for plaintiff, de- 
fendant appeals. 


Affirmed. 


The statement made by counsel for plaintiff in argument to the jury, de- 
fendant’s objection to which was overruled, and which is made the basis of the 
tenth assignment of error, is as follows: 

“You heard me ask him this question a few minutes ago, this very afternoon. 
‘Dr. Torrance, did you testify on the former trial of this case as follows: “I don’t 
recall whether the abscess cavity had ruptured when I operated on him or not. 
As to whether I didn’t testify that it was ruptured then, I said that there was a 
breaking down or absorption. I don’t know whether the walled-off portion was 
ruptured when I went into it.”’ Did you hear him say that? If that statement 
was made by him then, it was true. The record shows that was true.” 

Charges 1 and 3, given for plaintiff, and made the basis of assignments 7 and 
8, are as follows: 

“Charge 1. The jury is instructed that if they believe from the evidence that 
the death of Armbruster was directly and solely caused by the accidental rupture 
of his appendix or an abscess related to his appendix, then their verdict would be 
for the plaintiff on this complaint, and this is true, notwithstanding that the jury 
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further believe from the evidence that said appendix or abscess related to his ap- 
pendix at the time of the rupture was diseased.” we ‘ 

“Charge 3. The court charges the jury that the policy in this case contains 
the following clauses: ‘For loss resulting directly and exclusively of all other 
causes, from bodily injury sustained at any time during the life of this policy 
solely through external, violent and accidental means (excluding suicide, sane or 
insane.)’ and ‘If the death of the insured shall result solely from “such injury” 
and within 120 days from the date of the accident,’ etc. The court construes these 
clauses to mean that the accident shall be the proximate cause of the death and 
not exclusive of other conditions, means or circumstances; that if an accidental 
injury aggravate a disease and hasten a death so as to cause such death to occur 
at an earlier period than it would have occurred but for such accident, than such 
accidental injury is the direct, independent and exclusive cause of death at such 
time, and is within the meaning of the aforesaid clauses, if the death occur within 
120 days from the date of the accident.” 

The following charge was refused to defendant: 

“41. If you are reasonably satisfied from the evidence that the witnesses for 
plaintiff, in testifying in this case, have exhibited prejudice against defendant or 
sympathy for plaintiff, and you are reasonably satisfied from the evidence such 
witnesses have not testified truly and are not worthy of belief, and you think 
their testimony should be disregarded, you may disregard it altogether.” 

London, Yancey & Brower and Jim C. Smith, all of Birmingham, for appell- 
ant. ad 

Black & Fort, G. Ernest Jones, and J. C. Burton, all of Birmingham, for 
appellee. 

Boutpin, J. 

The action is to recover the death benefit under an accident insurance policy. 

This is the third appeal. Former decisions appear in Benefit Ass’n of Ry. 
Employees v. Armbruster, 217 Ala. 282, 116 So. 164, 166, and Benefit Ass’n of 
Ry. Employees v. Armbruster, 221 Ala. 399, 129 So. 78. 

Dealing with questions raised on the present appeal in the order presented in 
appellant’s brief, we are asked to depart from our former holdings sustaining the 
refusal of the affirmative charge requested by defendant. 

As pointed out on first appeal, supra, the policy insures against “loss result- 
ing directly and exclusively of all other causes, from bodily injury sustained * * * 
solely through external, violent and accidental means,” and does not contain the 
clause considered in some cases, excluding liability “where death has resulted 
wholly or in part, directly or indirectly, from disease or bodily infirmity.” 


[1] Following our own case of Standard Accident Ins. Co. v. Hoehn, 215 
Ala. 109, 110 So. 7, 9, which in turn approved the case of Fidelity & Casualty Co. 
v. Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 493, we held: “Where 
accidental injury aggravated a disease, and thereby hastened death so as to cause 
it to occur at an earlier period than it would have occurred but for the accident, 
it is the direct, independent, and exclusive cause of death at that time.” 

The point is now made that, if we adhere to the rule thus stated, it should be 
limited to cases of lingering disease where death results from an accident which 
would not have produced death at the time but for the weakened state of the 
insured from disease. 


Admittedly plaintiff was suffering from acute appendicitis at the time. We 
may say the evidence without dispute, shows he had an abscessed appendix at 
the time of the accident, and liability is predicated on external violent and acci- 
dental injury causing a rupture and leading to the escape of pus into the abdom- 
inal cavity, resulting in general peritonitis, and so causing death at the time death 
did occur. 

[2] We can see no logical reason for drawing a distinction between a chronic 
and an acute disease. The basis of the doctrine, proximate cause of death, for- 
bids such distinction. 


[3] We adhere to our former holding that the rule stated applies to the case 
in hand, and the affirmative charge was properly refused. . 
In the same connection, appellant strongly insists, that the weight of the evi- 
dence does not sustain the verdict, that the great weight of the dependable evi- 
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dence is so clearly opposed to the verdict, that this court should reverse the trial 
court for denial of the motion for a new trial. 

[4] We have carefully studied the record, with the aid of briefs, and are not 
clearly convinced that this, a third verdict for plaintiff, and sustained by the trial 
court, should be disturbed. 

To adequately review and discuss the evidence would consume much time and 
space, without serving any good purpose. We merely note that three main issues 
are presented in the evidence and argued in brief on this line: 

First, that no accident occurred as testified to by plaintiff's witnesses. 

Second, that, if it did, no rupture could occur from that kind of accident. 

Third, as a fact no rupture of the abscessed or walled-in condition of the 
gangrenous appendix had occurred; that this was disclosed when the operation 
was performed several hours after the alleged accident. 

The solution of the first insistence turns on the direct evidence of eyewit- 
nesses seen and heard by the jury. Despite infirmities fully presented to the jury, 
we see no sufficient reason to disregard their finding as to the fact of such acci- 
dent. 

The second turns on both direct and expert opinion evidence—direct evidence 
that, by the violent jerking or bucking of the ambulance in which the patient was 
being removed from his home to the hospital, his attending physician was thrown 
from the stool where he was sitting and the patient partially thrown from the cot 
in a menner demonstrated before the jury; and further direct evidence of sudden 
pallor and weakness indicating shock, followed by surcease of the acute pain 
suffered from the enlarged appendical abscess up to that time. 

\side from the opinion evidence of Dr. Cocciola, the family physician, that 
a rupture did occur, other opinion evidence goes to the effect that a rupture of 
the abscessed or walled-in condition of the appendix found to be in a gangrenous 
condition when removed some hours later might have resulted, and was indicated 
by a disappearance of pain, a symptom accompanying a rupture permitting the 
escape of pent-up pus. 

Not overlooking the conflict in evidence touching this symptom on arrival at 
the hospital and later, these matters were for the solution of the jury. 

It seems the main insistence is the third above noted. This contention that 
the operation disclosed as a fact that there was no rupture permitting the escape 
of pus into the abdominal cavity is rested on the testimony of Dr. Torrance, the 
operating surgeon, a witness for defendant. 

We do not so read the testimony of Dr. Torrance. In the course of his cross- 
examination he said: “When I performed the operation upon Mr. Armbruster I 
found the abscessed condition of the appendix had been ruptured, and found that 
the appendix itself had been ruptured. The abscess was formed by the tissues 
coming around the appendix to try to close up that opening that the infection had 
caused there.” 

This was followed at once by questions from defendant’s counsel and answers, 
as follows: 

“Mr. Smith: You mean the abscéss or the appendix ? 

“Witness: The appendix. 

“Mr. Smith: And not the abscessed walls? 

“Witness: No, I didn’t find any evidence of rupture, only the appendix rup- 
tured.” 

Later the witness said: “I do not recall whether the abscessed cavity had 
ruptured.” 

It further appears only the appendix was removed, cutting through the ab- 
scessed wall, and explorations were limited to avoid the danger of spreading in- 
fection. 

The witness further said: “What I call a leaking or bursted appendix usually 
just has an opening which leaks but does not flare wide open. When an appendix 
is leaking nature will immediately begin to wall it off. Just as soon as there is a 
leak nature begins to work, and forms this wall in order to protect the abdominal 
cavity from leakage, and as long as that wall is there nature does its work, the 
leakage into the abdominal is stopped. It is only when the leakage of the infection 
is turned loose into the abdominal cavity that we have general peritonitis. Mr. 
Armbruster had a localized condition there to begin with, and it developed into a 


st 
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larger area. I think he died with general peritonitis at least on the right side. 
This wall which surrounds the abscess and protects the abdominal cavity could 
easily be broken by a severe jerk and shock to the body, maybe.” 

It was for the jury to weigh the whole of his evidence in connection with 
the other evidence. 

[5] This will suffice to indicate the reasons which lead us to the conclusion that, 
indulging the presumptions obtaining in such cases, the verdict should not be dis- 
turbed for want of support in the evidence, or because opposed to the great weight 
of the evidence. 

[6] Assignment of error No. 10 relates to the overruling. of objections to a 
portion of the closing argument of plaintiff’s counsel therein set out. 

The evidence referred to by the speaker appears in the record as follows: “I 
testified as one of the witnesses in the first trial of this case. I do not remember 
on that trial testifying ‘I don’t recall whether the abscessed cavity had ruptured 
when I operated on him or not.’ I don’t recall answering it that way. If I made 
the statement in my testimony then ‘I do testify that it was ruptured then; [ 
said that there was a breaking at that time and absorption. I don’t know 
whether the walled-off portion was ruptured when I went into it’ I guess it is 
correct. I don’t recollect making that statement. I would not say that it is not 
correct. I don’t recall any more than I stated in there referring to transcript of 
his testimony on the first trial of this case, as to whether or not that walled-off 
portion of the abscess was ruptured when I went into it.” 

It is to be inferred or presumed in favor of the ruling in question that the 
transcript of the former evidence was before the witness. 

It is not beyond the scope of legitimate argument for counsel to infer that 
the witness admitted in the last-copied sentence that he had testified as shown 
“in there,” meaning the transcript of the evidence before him from which the 
questions and answers in his former testimony were read or seen by him. 

[7] We have copied above certain statements made on the last trial to like 
effect as those commented on in the argument in question. When the matters 
commented upon are in evidence it would require an unusual situation to reverse a 
cause because counsel made a mistake, if he did, in pointing out the portion of the 
testimony wherein such matters appeared. 

[8] Charge No. 1, given for plaintiff, assignment of error No. 7, was the 
same as charge No. 10, held not reversible error on the first appeal. 217 Ala. 
284, 116 So. 164. The charge does not assume the facts therein recited, but the 
instruction is hypothesized on their finding from the evidence. 

[9] We adhere to our former ruling. Charge 3, given for plaintiff, is a cor- 
rect construction of the contract, taken from the decision of this court on first 
appeal. 217 Ala. 284, 116 So. 164. 

[10] The trial court instructed the jury orally that they were the judges of 
the credibility of the witnesses, to consider testimony in the light of any interest 
of the witnesses; defendant’s given charge 39 instructed the jury that, if Dr. 
Cocciola, plaintiff's witness, had made contradictory statements as to any ma- 
terial fact in the case, they might look to such contradictory statements to deter- 
mine what credence they would give to his testimony, and in two charges that, 
if the witness Elliott or the witness Cocciola had willfully sworn falsely touch- 
ing Mr. Armbruster’s being thrown from the cot, the jury may in their discre- 
tion disregard the witness’ testimony altogether. These instructions sufficiently 
covered the case in this regard. 

[11] Charge 41 was misleading and argumentative, and was refused without 
error. 

The jury, not analyzing closely, may have been led to think that, if a wit- 
ness through sympathy was led to testify untruly, though not willfully, or to 
material matters, this might brand him as unworthy of belief, and warrant a 
disregard of his entire testimony. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 
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YOUNG v. MUT. LIFE INS. CO. OF CALIFORNIA. No. 3115. 
Supreme Court of Arizona. March 21, 1932. 
9 Pacific Reporter (2d) 191. 
1. INSURANCE. 


One suing on accident policy, excepting liability for death by suicide, must 
prove insured’s death by accidental means by preponderance of evidence. 

(For other cases, see Insuance, Dec. Dig. § 665[6].) 

Z. INSURANCE. ' 

Evidence in action on accident policy that insured’s death was result of 
accident casts burden on insurer to show that loss was within exception to 
policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. ¢ ; : : 

Directed verdict for defendant in action on accident policy at conclusion of 
plaintiff's evidence, showing that insured committed suicide or excluding rea- 
sonable hypothesis of accidental death, is proper, 


(For other cases, see Insurance, Dec. Dig. § 668[11, 12].) 
4. INSURANCE. 

Whether insured committed suicide or was accidentally killed is jury ques- 
tion, where evidence is such that reasonable persons might differ. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
5. INSURANCE. 

Presumption is that insured’s death was accidental, so as to cast burden on 


insurer to prove suicide, where cause of death may be referred to either acci- 
dent or design under evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

6. INSURANCE. 

Plaintiff’s evidence in action on accident policy held to show to exclusion of 
every reasonable hypothesis of accident that insured committed suicide so as 
to justify direction of verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from Superior Court, Pima County; Fred W. Fickett, Judge. 

Action by Josephine S. A. Young against the Pacific Mutual Life Insurance 
Company of California. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

See, also, 9 P.(2d) 188. 

Louis G. Hummel, of Tucson, for appellee. 

Kingan, Darnell & Nave, of Tucson, for appellee. 

Ross, J. 

On April 13, 1928, Mannierre E. Young obtained an accident policy for 
$10,000, and on May 7th another accident policy for $5,000 from the defendant, 
the Pacific Mutual Life Insurance Company, in which his wife, the plaintiff, was 
named the beneficiary. The insured died October 30, 1928. This suit was brought 
to collect the amounts of the two policies. After plaintiff had introduced her 
evidence and rested, the defendant made a motion for a directed verdict on the 
ground of failure of proof. This motion was granted. It is this ruling of which 
plaintiff complains. 

The two policies were the same except as to amount and date. They indem- 
nified the insured “against loss of life, limbs or sight, * * * resulting directly and 
independently of all other causes, from bodily injuries effected through external, 
violent and accidental means,” with the exception (among others) of “loss re- 
sulting directly or indirectly in whole or in part from suicide, sane or insane, 
or any attempt thereat sane or insane.” 

The plaintiff in her complaint alleges as the cause of death the felonious 
administration of poison to the insured, by some person or persons unknown to 
her, without his knowledge; or the taking of poison by him, by mistake or acci- 
dent, thinking it “a harmless powder to induce sleep and allay nervousness and 
insomnia, with which he was afflicted for several months before his death.” 
The defendant's answer averred the insured committed suicide. 
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The plaintiff insists that she had made out a prima facie case of accidental 
death and was entitled to have the jury pass on it. The defendant contends 
that her evidence failed to show that the insured came to his death by accidental 
means, and that there was therefore nothing to submit to a jury. 

[1-5] We think the weight of authority is to the effect that a plaintift suing 
to recover on an accident policy, conditioned as the ones we are here consider- 
ing, must first establish the fact of death or injury by accident or accidental 
means, and that until he does so no case is made out; but, if he has introduced 
evidence showing death or injury to have been the result of accident, the burden 
of proof is then on the insurer to establish that the loss was within some ex- 
ception to the policy. 8 Couch, Cyclopedia of Insurance Law, vol. 8, page 7173; 
14 Rk. C. L. 1437, § 599; 1 C. J. 496, § 284. Under this rule it was incumbent on 
plaintiff to prove by a preponderance of the evidence (1) the death of the in- 
sured, and (2) that it was caused by external, violent, and accidental means. If 
the plaintiff's evidence at the conclusion of her case showed that the insured 
committed suicide, or was such as to exclude all reasonable hypotheses that the 
death was accidental, there would be no liability under the policy, and the direc- 
tion to the jury was proper; but, if the evidence as to the manner and means 
of death was such that reasonable persons might differ as to whether the in- 
sured designedly took his own life or was killed by accidental means, then it 
was a question that should properly have gone to the jury. In such case the 
plaintiff is favored with the presumption of law against self-destruction. In 
other words, if it appear that the insured died as the result of accident or suicide, 
and there was no evidence to show which was the cause, and the cause might 
be equally referred to either accident or design, the presumption of law is that 
death was accidental, Travelers’ Ins. Co. v. Nicklas, 88 Md. 470, 41 A. 906, and 
in such case the burden of proving suicide or self-destruction would be upon 
- insurer. Travelers’ Ins. Co. of Hartford v. McConkey, 127 U. S. 661, 8 S. 
Ct. 1360, 32 L. Ed. 308; Supreme Lodge K. P. v. Beck, 181 U. S. 49, 21 S. Ct. 
532 45 L. Ed. 741; Parrish v. Order of Commercial Travelers (C. C. A.) 232 F. 
425: Wilkinson vy. Aétna Life Ins. Co., 240 Ill. 205, 88 N. E. 550, 25 L. R. A. (N. 
S.) 1256, 130 Am. St. Rep. 269; Brunswick y. Standard Acc. Ins. Co., 278 Mo. 
154, 213 S. W. 45, 7 A. L.. R. 1213. 


[6] With the rules that should guide us in mind, we turn to the evidence, 


as introduced by the plaintiff to sustain her cause of action, 
she was entitled to have the jury 
showed, 


to see if under it 
pass on her case; or whether the evidence 
to the exclusion of every reasonable hypothesis of accident, that the 
insured committed suicide. If from the evidence but one conclusion could be 
drawn by reasonable persons, and such conclusion is that he committed suicide, 
then the action of the court in directing the verdict was proper. It will be 
necessary to state the facts rather completely, and they are as follows: 

The insured was wel] educated, well read, intelligent, a good talker, and 
refined. At the time he took out the policies he lived at Sonoita, Santa Cruz 
county, Ariz. and was the general manager of a placer mining company. Besides 
his wife, his family consisted of two minor children, named as_ beneficiaries 
in case his wife should predecease him. Five months after taking out the 
policies, or about October 26th, the insurcd showed up in Las Vegas, N. M 
under the assumed name of “James Breen.” He had no money, and very little 
clothing aside from what he had on. He registered at the Albert Hotel as from 
Las Cruces, N. M., but said he was from the East and was looking for a site 
upon which to build a hotel. He was evidently trying to get to 


Colorado Springs, 
where, 


from his conversations and a telegram he left with the Postal Telegraph 
Company to be sent to a man by the name of Gray, he expected to get financial 
assistance. He employed one James Hogg to take him by automobile as far as 
Raton, N. M., in the direction of Colorado Springs, agreeing to pay him $30. 
They left Las Vegas on the morning of October 29th and got as far as Springer. 
Before leaving the insured gave Hogg a check on a Las Vegas bank for $10 
as part payment. At Springer, Hogg, becoming suspicious, telephoned the bank 
on which the check was drawn and learned the insured had no account there. 
He brought insured back to Las Vegas and turned him over to the chief of 
police to be put in the city jail. Insured begged Hogg not to disgrace him thus 
and also tried to persuade the chief of police not to lock him up, stating that he 
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had never been put in jail in his life. He got pretty nervous and acted like he 
was worried and begged to be allowed to stay at a hotel. Without any charge 
being preferred against him, and with the assurance that none would be if. he 
paid the check the following morning, he was put in the city jail, about midnight 
of October 29th. He was left in the corridor surrounding the cells, where there 
were a stove, a sink, and a faucet. In this room at the time there were, as the 
chief said, “just a few young men (6) staying overnight, just lodgers for the 
night, boys around eighteen or twenty years.” Later two Mexican wood haulers 
were, at their request, it being a very cold night, given lodging in the same 
room. These two Mexicans asked the jailer to call for them at 4:00 or 5:00 
o'clock in the morning. The jailer called at 4:45 and discovered that the insured 
was dead, but warm. The two Mexicans told him insured was sick. He was lying 
on papers on the floor of the jail with a coat under his head, mouth open, tongue 
discolored and protruding. Near his head and within his reach was a collapsible 
drinking cup containing cyanide in solution. On or near the body was a cigarette 
package containing cyanide. The insured and all the others who occupied the 
jail that night were searched “for a knife, razor, gun, or any kind of weapon,” 
and the insured had in his possession a cigarette package. But what was in the 
package was not determined at the time, the searching officer stating he “felt the 
package and put it back in the pocket.” The searcher did not find on the insured 
any collapsible cup. 

The other occupants of the jail were questioned as to the insured’s actions 
during the night, and nothing could be learned therefrom. They were all released 
at 9:30 o'clock that morning on the advice of the district attorney that it was 
not necessary to hold them. 

Cyanide was used by the police to kill stray dogs around the jail, but it was 
kept under lock. 

‘Breen,” during the four or five days he was in Las Vegas, was pleasant and 
agreeable in his contacts and visited and talked with people freely. 

That the insured died as the ‘result of cyanide poisoning there can be no 
question. It is equally certain that it was not administered by any third person. 
The inmates of the jail were strangers to each other thrown together just for the 
night. Their misfortunes evidently created a fellow feeling. They were doubtless 
all broke, without money, and in a strange land. The incentive of finding upon 
the insured’s person money or jewels or property of value could not have been 
present. To say that the evidence shows, or tends to show, that the persons 
lodging in the jail, or some one of them, on the night of October 30th, either 
designedly or innocently administered to the insured the cyanide, is, we think, 
unjustified and a misinterpretation of the evidence. 

We think all the evidence points to the insured as the person who, not only 
furnished the cyanide but administered it, and the question is reduced to this, 
Did he do it designedly or “by mistake or accident thinking it a harmless powder 
to induce sleep and allay nervousness and insomnia,” as alleged in the complaint? 
There is absolutely no evidence to the effect that the insured might have thought 
he was taking “a harmless powder.” If the evidence showed that he had reached 
into a medicine cabinet where there were two kinds of medicine, in like packages 
or of like color or consistency, one poisonous and the other a harmless sleeping 
powder, and by mistake had taken the poison, it would present a question of 
fact as to whether the cause of death was accidental or suicidal. But that is 
not the situation here. The cyanide taken by the insured unquestionably came 
out of a cigarette package. No cyanide was found except in the cigarette package 
and in the cup from which the cyanide was drunk. When searched at the time 
he was placed in jail the insured had a cigarette package. Counsel for plaintiff 
is not right when he states the insured had no cyanide when placed in jail. If 
he had said none was found by the officer who searched him he would be more 
nearly correct. But it is also a fact that he was not searched for anything but 
weapons. The cigarette package was not opened or looked into to determine its 
contents. The fact is there was in insured’s possession when he was put in jail 
a cigarette package with contents unknown. The following morning a cigarette 
package was found near or on the hody of the insured with contents known to 
be cyanide, and there was no other cigarette package on or near his body. These 
circumstances point with reasonable certainty to the insured as the carrier of the 
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cyanide, and, when taken in connection with the other facts stated below, quite 
conclusively show insured did not die by accidental means. The insured was a 
well-educated and refined person and was about to be exposed. He could not 
take care of the bogus check the following morning. He was faced with the dis- 
grace and ignominy of being charged with a criminal offense which might result 
in imprisonment. He had no money, and, if he had any friends, he had run 
away from them and to hide his identity was going under an assumed name. 
He was and had been for several months, suffering from nervousness and in- 
somnia, according to the complaint. It looks as though he deliberately chose the 
cyanide route, rather than face the horrors of exposure. 

* But plaintiff reasons this way. She says the cup had been used by the police 
to give stray dogs cyanide; that insured must have taken a drink from the cup, 
and that enough cyanide had clung to the cup to cause his death. This is all 
conjecture and speculation. There was no evidence whatever that the cup had 
been used in the manner suggested. The evidence is that the cyanide kept at the 
city jail was locked up and therefore not accessible to the insured or to the other 
inmates of the jail on the night insured died. Besides, it occurs to us that, had 
the insured been poisoned in the manner suggested, he would have made it known 
to his companions and they would have been required to testify at the inquest. 
If it was self-administered with suicidal intent the probabilities are he would 
not have consciously disclosed that fact to his jail companions. Again, if insured 
was poisoned in the manner suggested, why were others not also poisoned when 
drinking from the cup? 

When plaintiff closed her case, she had not proved that the insured’s death 
was the result of an accident, and, the burden of doing so being on her, the court 
properly directed a verdict. See authorities above. 

The judgment is affirmed. 

McAlister, C. J., and Lockwood, J., concur. 


GILBERT v. LIFE & CASUALTY CO. OF TENNESSEE. No. 168. 
Supreme Court of Arkansas. Feb. 29, 1932. 
46 Southwestern Reporter (2d) 807. 
1. INSURANCE. 

Evidence held to show that, when killed, insured was standing on public 
highway within meaning of statute and accident policy, although it was in pro- 
cess of construction (Acts 1923, No. 666, p. 570, § 5). 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Insured killed in public highway by lash of cable when it slipped from stump 
while being pulled by tractor held struck by “vehicle,” within terms of accident 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

\mbiguities and doubtful clauses in insurance policies must be most strongly 
construed against company preparing them. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

\ppeal from Circuit Court, Calhoun County: L. S. Britt, Judge. 

Action by Dora Gilbert against Life & Casualty Company of Tennessee. From 
judgment for defendant on directed verdict, plaintiff appeals. 

Reversed and remanded. 

This appeal is prosecuted from a judgment upon an instructed verdict deny- 
ing recovery of benefits or indemnities to the beneficiary of an insurance policy 
issued by appellee upon the life of the husband of appellant 

It was agreed that the policy sued on was in full force and effect at the time 
of the death of the insured, but denied that the accident was covered by the 
terms of the policy. 

“It is agreed by the respective attorneys herein that Euffies Gilbert was killed 
by being struck by a cable, one end of which was fastened to the tractor, and the 
other end of which was fastened around a stump, and that the end fastened around 
the stump slipped off and struck the deceased thereby causing his death.” 
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The facts are virtually undisputed. It appears from the testimony that in- 
sured was engaged in helping to pull stumps out of the right of way of the new 
public road properly laid out by order of the county court along, near, and beside 
the side of the old public road to straighten and shorten it for travel thereon, 
This was being done by a tractor to which a cable was attached; the cable being 
put around the stumps by insured. In attempting to pull one of the stumps, the 
driver of the tractor, after receiving a signal from insured that the cable was 
fastened to the stump, started up and the cable slipped and flipped around, strik- 
ing insured on the arm and chest, injuring him so severely that he died where 
he fell. 

A witness working in the field about 50 yards from where insured was killed 
“saw him when he was struck standing on the highway and saw him fall but 
didn’t see what hit him.” When he reached the scene, a tractor was standing 
there which had been pulling at the stump with the cable attached to it. It did 
not pull the stump, the bark had slipped off near the top, and the cable was right 
on the ground still attached to the tractor. The body of deceased was about 7 
or 8 feet from the stump and about the same distance from the tractor. The ca- 
ble was between the body and the tractor, with a large iron hook attached to the 
loose end, and the other end was attached to the tractor. The right of way had 
only been cleared, they were pulling the stumps, and the road had not been graded 
at that place. He seemed to be standing in the right of way where the stumps 
had been pulled when struck. He was not on the old roadbed when struck but 
on the new one. The place where this occurred was the place where they had 
just left the old highway in order to straighten it, the new road just straightened 
the old road at this end, and it happened about 4 or 5 feet from the old highway, 
which had been used for a long time. 

Some witnesses testified that there were tracks indicating that other cars had 
gone along the new highway, although the majority of the witnesses testified that 
the old highway was still generally used and the new one was not graded. 

A part of the insuring clause insures against the result of bodily injury re- 
ceived during the term of the policy and effected solely by accidental, violent, and 
external means in the manner herein stated. The suit is based on the following 
paragraph therein: “If the insured shall be struck by a vehicle which is being 
propelled by steam, cable, electricity, naptha, gasoline, horse, compressed air or 
liquid power, while insured is walking or standing on a public highway, which 
term, public highway, as here used shall not be construed to include any portion 
of railroad or interurban yards, station grounds, or right-of-way except where 
crossed by a thoroughfare dedicated to and used by the public for automobile or 
horse vehicle traffic.” 

The court refused appellant's requested instructions, and directed a verdict 
against her. 

R. H. Peace, of Hampton, and Alvin D. Stevens and Joe Joiner, both of El 
Dorado, for appellant. 

Leonard C. Smead, of Camden, for appellee. 

Kirpy, J. (after stating the facts). 

The policy insures against accident resulting from insured’s being struck by a 
vehicle “propelled by steam, cable, electricity, * * * gasoline, etc., while insured 1s 
walking or standing on a public highway, which term, public highway, as here used 
shall not be construed to include any portion of railroad or interurban yards, sta- 
tion grounds, or right-of-way except where crossed by a thoroughfare dedicated 
to and used by the public for automobile or horse vehicle traffic.” 

[1] The evidence shows that the place at which insured was standing when 
struck by the cable was laid out and made a public highway by order of the county 
court on the 20th day of January, 1930, insured being killed on the 5th day ot 
May thereafter, and the stipulation shows that he was struck by a cable, one end 
of which was attached to a tractor pulling stumps out of this new roadway laid 
out. The Legislature by act No. 666, p. 570 of 1923, § 5, defined a public high- 
way, and the policy limits the meaning public highway as prescribed in it, which 
in no wise conflicts with the contention that the road, laid out and being improved, 
was a public highway within the meaning of the statute and our decisions. Finney 
v. State, 172 Ark. 115, 287 S. W. 744; see, also, 29 C. J. 363. , 

[2] If a person coming alongside a public highway over which vehicles of 
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the kind specified in the policy moved, and while there was injured by being 
struck by any such vehicle with a cable or board or something else attached to it, 
or by a car or piece of car or anything carried on such vehicle in a collision 
between two cars, it would hardly be contended that the accident was not within 
the provision of the policy insuring against risks of this nature; or, if he had 
been struck and injured by any such vehicle on a short detour from the public 
highway made necessary by its obstruction or a washout, certainly it could net 
be claimed that the injury was not covered by the terms of the policy, and, in 
the first illustration, whether he negligently or foolishly stood or walked by the 
side of the road would make no difference. 

Being struck by the cable attached to the tractor was as much being struck 
and injured by a vehicle within the meaning of the policy as if the insured had 
been run over by the wheels thereof or had come in collision with any other part 
of it, and such an injury was covered by the terms of the policy and insured 
against. Great American Casualty Co. v. Williams, 177 Ark. 87, 7. S.W.(2d) 775. 

It was there held that, when a policy provided indemnity for accidental in- 
jury to insured while actively engaged in farming by actual contact with, and 
while operating, a threshing, mowing, reaping, or binding machine, such pro- 
vision covered an.injury to insured, who was operating a binding machine harvest- 
ing rice, while he was down under it making adjustment or repairs and injured by 
a sledge hammer falling off the seat of the machine and striking his foot. 

[3] If there is ambiguity in the policy, or if its provisions are of doubtful 
meaning, it must be most strongly construed against the company writing it and 
more favorably to the insured. Great American Casualty Co. v. Williams, supra. 

The court therefore erred in directing a verdict against the appellant, and 
the judgment is reversed, and the cause will be remanded for a new trial. It is 
SO ordered. 


SOWINSKI v. TRAVELERS’ INS. CO. No. 14325. 
Appellate Court of.Indiana, in Banc. April 6, 1932. 
180 Northeastern Reporter 604. 
INSURANCE. 

Complaint in action on group accident policy held demurrable for failure to 
make averments showing that injury was within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Appeal from Superior Court, St. Joseph County; Orlo R. Deahl, Judge. 

Action by Tony Steve Sowinski against the Travelers’ Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Anthony Olezak, of South Bend, for appellant. 

Parker, Crabill, Crumpacker & May, Woodson S. Carlisle, and Geo. N. 
Beamer, all of South Bend, for appellee. 

LOCKYEAR, J. 

_ This is an action brought by the appellant against the appellee upon a cer- 
tificate of insurance under a group life insurance policy and a group accident 
and sickness policy issued and delivered by the appellee to the Bendix Corpora- 
tion and the Bendix Brake Company and their affiliated companies named therein. 
The amount covered by said insurance was the sum of $1,000. 

The appellant’s brief does not set out a copy of the complaint or sufficient 
allegations thereof for this court to pass upon the sufficiency thereof, but the 
appellee has set out in its brief enough of the complaint to merit our considera- 
tion of the questions involved. 


__ The complaint in this action appears to be based upon that part of the policy 
ot insurance which reads as follows: 

_ “If any employee shall furnish the company with due proof that while 
insured under such policy, and before having attained the age of 60 years, he 
has become wholly disabled by bodily injury or disease, and will be permanently, 
continuously and wholly prevented thereby for life from engaging in any occupa- 
tion or employment for wages or profit, the company will waive further payment 
ot premium as to such employee and pay in full settlement of all obligations to 
him under said policy the amount of insurance in force hereunder upon his life 
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at the time of the receipt of due proofs oi said disability, in a fixed number of 
installments chosen by the employee, etc.” 

“In addition to and independently of all other causes of permanent total 
liability the company will consider the entire and irrecoverable loss of the sight 
of both eyes, or of the use of both hands or of both feet or of one hand and 
one foot, as permanent total disability within the meaning of said policy.” 

The plaintiff in his amended complaint alleges that on or about the 10th 
day of May, 1930, plaintiff’s leg became infected with a disease of highly in- 
fectious and progressive nature, to wit, trumbo anaitis obliterans; that it was 
necessary to, in order to arrest its progress, to amputate plaintiff's leg above the 
knee, and thereupon on the 12th day of Juiy, 1930, because of the disease above 
mentioned, plaintiff's left leg was amputated above the knee and he was thereby 
deprived of a member and permanently disabled; that at the time of the infec- 
tion and consequent amputation of the leg, as above stated, plaintiff was insured 
by the defendant against dismemberment and disability by disease, and according 
to the terms and conditions of a policy issued and delivered to the plaintiff by 
this defendant, a copy of which is attached to and made a part of the plaintiff's 
amended complaint which policy was issued and delivered to the plaintiff by the 
defendant, in consideration of a certain sum of money as a premium therefor, 
paid by the plaintiff, the defendant became liable to the plaintiff in the sum of 
$500 as compensation due for the loss of the left leg sustained by the plaintiff. 

The amended complaint alleges that appellant had duly performed his part 
of said insurance policy, and that the appellee refused, failed, and neglected to 
pay the sum of money, although due demand was made therefor. 

Judgment was demanded for $500 together with interest. 

The appellee filed a demurrer to the amended complaint, which was sustained, 
to which ruling of the court the appellant duly excepted, and refused to plead 
further and judgment was rendered for the appellee for costs. 

The error asigned is the ruling of the court in sustaining said demurrer; the 
demurrer was upon the grounds that the plaintiff's amended complaint did not 
state facts sufficient to constitute a cause of action. The appellee contends that 
the appellant is seeking compensation due for the loss of the leg, and that by the 
terms of the policy, there is no liability for the loss of a leg unless such loss 
occurred independently and exclusively of all other causes and is a result of 
injuries sustained in an accident occurring within 90 days of the loss of the 
leg, which facts the complaint fails to allege 

The appellee contends further, if this complaint is to recover for permanent 
disability, that “the only construction that can be placed upon these provisions 
of the certificate of insurance is that the appellee shall not be liable for per- 
manent, total disability benefits unless the appellant has not attained the age 
of .60 years and has become wholly disabled by bodily injuries or disease, and 
will be permanently, continuously and wholly prevented thereby for life from 
engaging in any occupation or employment for wage or profit.” 

It has been held by this court that a complaint on an accident insurance 
policy that states the existence of the disability in the language of the policy 
is not bad for failing to state with sufficient particularity the disability. McElfresh 
v. Odd Fellows Accident Ins. Co. (1899) 21 Ind. App. 557, 52 N. E. 819: Pacific 
Mutual Life Ins. Co. v. Branham (1904) 34 Ind. App. 243, 70 N. E. 174; Indiana 
Life Ins. Co. v. Reed (1913) 54 Ind. App. 450, 103 N. E. 77; Indiana Life 
Endowmnet Co. v. Patterson (1914) 55 Ind. App. 291, 103 N. E. 817. 

We note that the appellant’s complaint does not allege that he has not at- 
tained the age of 60 years, nor does it allege that he has become wholly disabled, 
and will be permanently, continuously, and wholly prevented thereby for life 
from engaging in any occupation or employment for wages or profit, which facts 
are necessary to be proven in order to recover. 

Under the law as announced in the cases above stated. we are of the opinion 
that the court did not err in sustaining the demurrer to the appellant’s complaint. 

Judgment is affirmed. 
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MARTIN v. PROVIDENT LIFE & ACCIDENT INS. 
Court of Appeals of Kentucky. March 8, 1932. 
47 Southwestern Reporter (2d) 524. 
1. INSURANCE. 


Evidence held not to establish waiver by insurer’s agent, if authorized, of 
provision in accident policy requiring written notice of additional insurance. 
Accident insurance policy in substance reduced the indemnity if the 
insured obtained similar insurance in another company without giving 
written notice thereof to the insurer, and insurer’s liability in such event 
was limited to such portion of the indemnity promised as it bore to the 
total amount of insurance carried. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 
4, INSURANCE. 

Insurer’s acceptance of premiums on accident policy after agent acquired 
knowledge of additional insurance held not to estop insurer from reducing lia- 
bility for insured’s failure to give written notice, where under circumstances 
agent’s knowledge was not imputed to insurer. 

Insured, after taking out additional insurance, did not comply with 
provision in accident policy requiring him to give written notice thereof 

to the insurer. Policy provided that agent had no authority to change the 

policy or to waive any of its stipulations. Insured relied on estoppel 

based on fact that he had informed general agent of insurer of additional 
insurance, and that the agent had agreed to notify the insurer if he 
thought it was necessary. Agent of the insurer was merely an agent for 

the purpose of taking applications for insurance. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Whitley County. 

\ction by Bert Martin against the Provident Life & Accident Insurance 
Company. From a judgment dismissing the action, the plaintiff appeals. 

Reversed, with directions. 

R. L. Pope, of Knoxville, Tenn., and C. B. Upton, of Williamsburg, for 
appellant. 

Tye, Siler, Gillis & Siler, of Williamsburg, for appellee. 

Wiius, J. 

Bert Martin instituted an action against the Provident Life & Accident In- 
surance Company to recover $2,000 upon an accident insurance policy for the loss 
of his foot. The defendant admitted liability for $1,002.20, but sought to avoid 
further liability under a provision of the policy which reduced the indemnity if 
the insured obtained similar insurance in another company without giving written 
notice thereof to the defendant. The insurance in that event was limited to such 
portion of the indemnity promised as it pore to the total amount of insurance 
carried, and for a return of such part of the premium paid as exceeded the 
proper amount due for the reduced indemnity. It was alleged in the answer that 
Martin had procured another accident policy for like amount without giving 
written notice to the defendant company which operated to reduce the insurance 
under the present policy of $1,000. The sum of $2.20 was the excess of premium 
collected and which was to be returned. The company by its answer admitted 
liability for $1,002.20. By the reply an estoppel was interposed, in substance, 
that Martin had informed the general agent of the defendant company of the 
additional insurance, who had agreed to notify the company, and, relying upon 
that agreement with the agent, Martin had not given the written notice required 
by the conditions contained in the policy. In avoidance of the matters of estoppel 
pleaded, the company set up certain standard terms of the policy by which the 
authority of the agent was restricted. One provision was that no agent had any 
authority to change the policy, or to waive any of its stipulations. The other 
pleadings filed require no special mention. The case was tried before a jury, and, 
at the conclusion of the plaintiff’s evidence, a peremptory instruction was given 
to.find a verdict for the defendant. The plaintiff has prosecuted an appeal from 
the judgment dismissing his action. 

It is not disputed that a provision of the policy required notice in writing 
any additional insurance, and, if not given, the amount of insurance was 


af 
0 
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reduced proportionately to the total insurance carried. It is admitted that no 
written notice was given. But it is argued that the insurance company was 
estopped to invoke that defense. Assuming, without deciding, that the agent in 
question was authorized to represent the company in the matter of waiving the 
written notice, we proceed at once to a consideration of the evidence. 

[1] The testimony of the plaintiff did not sustain the broad allegations of 
his pleadings. He testified that before obtaining the additional insurance he 
discussed the matter with the local agent who advised him to notify the company 
in which he proposed to take additional insurance, and, if it accepted the appli- 
cation, to advise him and he would notify his company “if he thought it was 
necessary.” The statement is repeated several times that the agent said he would 
notify his company if he thought it was necessary. Martin testified further that, 
if he had not been so advised by the agent, he would have dropped the additional 
policy. Martin did not state that he was prevented from giving the written notice 
required by the policy, but he left the matter entirely to the judgment of the 
agent. Martin was aware of the provision in the policy which required him to 
give written notice if he took out additional insurance. He had read his policy 
and was familiar with its terms. He testified that he had read enough of itis 
contract to know what it required respecting additional insurance and he deemed 
it sufficient simply to advise the agent. It does not appear that the agent advised 
the company, or that he made any promise in respect to the matter. He was 
the agent of the company for the purpose of taking applications for insurance, 
which were mailed to the home office at Chattanooga, Tenn. The policy sued 
upen was mailed to Martin. In view of the equivocal statements attributed to the 
agent, Martin was not justified in assuming that the provision of his policy 
respecting written notice of additional insurance had been waived. South y. 
Phila. F. & M. Ins. Co., 217 Ky. 612, 290 S. W. 493. 

The point is made that the agent was informed of the additional insurance, 
and the company still continued to collect premiums on the face of the policy. 
The principle that knowledge of the agent is knowledge of the company is in- 
voked, and such conduct of the company after the agent was advised of the 
fact that additional insurance had been taken is sought to be made the predicate 
of a waiver by the company, or of an estoppel against it. The principles stated 
may be conceded. Niagara Fire Ins. Co. v. Johnson, 231 Ky. 430, 21 S.W.(2d) 
794; Continental Ins. Co. v. Simpson, 220 Ky. 168, 294 S. W. 1048; Glens Falls 
Ins. Co. v. Elliott, 223 Ky. 205, 3 S.W.(2d) 219; Phoenix Ins. Co. v. Spiers & 
Thomas, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254; Hurst Home Ins. Co. 
v. Ledford, 207 Ky. 212, 268 S. W. 1090; Northwestern Nat. Ins. Co. v. Avant, 
132 Ky. 106, 116 S. W. 274; Rogers v. Farmers’ Mutual Aid Ass’n, 106 Ky. 371, 
50 S. W. 543, 20 Ky. Law Rep. 1925; London & Lancashire Ins. Co. v. Gerteisen, 
106 Ky. 815, 51 S. W. 617, 21 Ky. Law Rep. 471; Continental Ins. Co. v. Turner, 
222 Ky. 608, 1 S.W.(2d) 1063; Westchester Fire Ins. Co. v. Wilson, 220 Ky. 
142, 294 S. W. 1059; Owens v. National Life & Accident Co., 234 Ky. 788, 
29 S.W.(2d) 557: Germania Ins. Co. v. Ashby, 112 Ky. 303, 65 S. W. 611, 23 
Ky. Law Rep. 1564 99 Am. St. Rep. 295; White Plains Coal Co. v. Teague, 
163 Ky. 110, 173 S. W. 360. 

[2] It is a general rule of the law of agency that a principal is affected 
with constructive knowledge, regardless of his actual knowledge, of all material 
facts of which the agent received notice or acquired knowledge while acting in 
the course of his employment and within the apparent scope of fis authority, 
even though the agent may fail to inform his principal thereof. 2 C. J. § 542, 
p. 859. The rule is not applicable, however, unless the notice has reference to the 
business in which the agent is engaged under authority from the principal, and 
is pertinent to matters coming within the purview of such authority. 2 
§ 544, p. 863; Levi v. Gonzenbach, 236 Ky. 586, 33 S.W.(2d) 657. In all other 
instances it is essential ny ~~ agent shall actually advise the principal. German 
Ins. Co. v. Goodfriend, S. W. 1098, 30 Ky. Law Rep. 218; Tate v. III, Cen. 
R. R; Co., 81 S: W. ote 26 Ky. Law Rep. 309, 341. The reason upon which the 
rule rests is that the agent is presumed to advise his principal of matters which 
he is under a duty to disclose, and which his principal has a right to know 
eee v. U.S. 11 Wall. 356, 20 L. Ed. 167; Day v. Exchange Bank, 117 


Cc 


Ky. 357, S. W. 132, 25 Ky. Law Rep. 1449), although some authorities assert 
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that the principle is one of substantive law based upon a fiction of the legal 
identity of the principal and the agent (Hall etc., Machine Co. vy. Haley Furniture 
Co., 174 Ala. 190, 56 So. 726, L. R. A. 1918B, 924). 

But even in those cases the fiction of legal identity prevails only while the 
agent is acting for his principal and within the apparent scope of his authority as 
agent. 

[3] When the circumstances are such as to raise a clear presumption that the 
agent will not transmit his knowledge to his principal, the rule that notice to the 
agent binds the principal does not apply. 2 C. J. § 549, p. 868: Sebald v. Citizens 
Dep. Bank, 105 S. W. 130, 31 Ky. Law Rep. 1244, 14 L. R. A. (N. S.) 376. 

[4] Of course, if the party dealing with the agent is not advised of the 
circumstances that render inapplicable the usual presumption which attributes to 
the principal knowledge of the agent respecting matters involved in the business 
in hand, he is unaffected by such circumstances. Armstrong y. Ashley, 204 U. S. 
272, 27 S. Ct. 270, 51 L. Ed. 482. An apt illustration is afforded by the case of 
Globe Mutual Life Ins. Co. v. Wolff, 95 U. S. 333, 24 L. Ed. 387, where two 
distinct grounds of waiver and estoppel were involved. The agent had granted 
grace in the payment of a premium note in his hands for collection. It was 
held that the company was bound by the act of the agent in that respect. But 
the insurance company was held not to waive a forfeiture incurred by residence 
of the insured within a prohibited district, even though known to the agent, 
because it was not within the apparent or actual authority of the agent to waive 
a forfeiture upon that ground, and there was nothing in the conduct of the 
company inconsistent with the assertion of a forfeiture for that reason. Cf. 
Knickerbocker L. Ins. Co. v. Norton, 96 U. S. 245, 24 L. Ed. 689. Applying these 
general principles to the present case, we return to the testimony of the appel- 
lant respecting his transactions with the local agent who had completed his 
connection with the policy in question when he had received and transmitted the 
application for the insurance. The policy had been mailed to Martin, and he had 
paid the premiums through an independent channel. The insured was familiar 
with the terms of the policy, and knew that written notice of the additional 
insurance was required to maintain the policy in force for its face value. 
Choosing to consult the agent instead of conforming to the simple directions of 
his contract, he was content with an equivocal statement of the agent that he 
would advise the company, “if he considered it necessary.” The insured knew 
it was necessary, and he was not justified in taking the risk he did on such an 
uncertain and equivocal declaration of the agent. He was not misled thereby, and 
the company was not estopped. South v. Phila. Fire & Marine Ins. Co., 217 Ky. 
612, 290 S. W. 493; Owens v. National Life & Accident Co., 234 Ky. 788, 29 
S.W.(2d) 557. 

Hence, the circuit court did not err in ruling that recovery on the policy 
under the proof was limited to that “portion of the indemnity promised as such 
indemnity bore to the total amount of like indemnity in all policies covering 
such loss and for a return of such part of the premium paid as exceeded the 
pro rata for the indemnity thus determined.” 

[5, 6] But the court erred in directing a verdict for the defendant. It was 
admitted in the answer that the defendant was liable for $1,002.20 and the court 
should have rendered judgment for that amount with interest from the time it 
was due. The Civil Code of Practice, § 380, provides: “If only a part of a 
claim he controverted, judgment may at any time be rendered for the part not 
controverted.” A party is entitled to judgment for the uncontested amount of 
his claim, without precluding himself from prosecuting his action to recover the 
residue claimed. Maxwell v. Dudley, 13 Bush, 403; Campbell v. C. S. R. W., 
80 Ky. 585; O’Connor vy. Henderson Bridge Co., 95 Ky. 635, 27 S. W. 251, 983, 
16 Ky. Law Rep. 244. It is provided also by section 386 of the Civil Code of 
Practice, that “judgment shall be given for the party whom the pleadings entitle 
thereto, though there may have been a verdict against him.” 


[7-9] It was the duty of the court, as a matter of law, to render judgment 
for the plaintiff for the amount admitted by the answer to be due. Such right 
was not affected by the offer of the defendant to confess judgment. That offer 
was conditioned on its acceptance by the plaintiff in full of his demands. An 
offer to confess judgment under section 640 of the Civil Code of Practice is 
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designed to end the litigation. Such an offer, if refused, does not defeat the 
right of the defendant to contest the entire claim, and is not admissible in evi- 
dence against the party who makes it. If the offer is declined, and a greater 
sum is not recovered, the plaintiff is denied a recovery of costs accruing after 
the offer is made. Evans v. Chapel, 13 Bush, 121; Tyler v. Hamilton, 108 Ky, 
120, 55 S. W. 920, 21 Ky. Law Rep. 1516; Casualty Co. v. Taylor, 164 Ky. 786, 
176 S. W. 194. But apart from the matter of costs, the offer to confess, when 
rejected, has no further function in the case. If not accepted, it is the same as if 
it had never been made. Kelley v. Combs, 57 S. W. 476, 22 Ky. Law Rep. 365; 
Tyler v. Hamilton, supra; Little v. Security Mutual Ins. Co. 150 Ky. 35, 149 
3. WV; aad 

[10] But that offer did not affect or change the character of the pleadings, and 
admissions there made are the appropriate basis of a judgment of the court. 
The plaintiff’s petition was filed April 10, 1930. It contained a prayer for interest 
from the date of the accident, but the date was not stated in the pleading. No 
other allegation was made as to when the payment was due. Hence the plaintiff 
was entitled to interest from the date of the filing of his petition. Fidelity & 
Dep. Co. v. Husbands, 174 Ky. 200, 192 S. W. 51; Brown & Bro. v. Lapp, 77 
S. W. 194, 25 Ky. Law. Rep. 1134; Caldwell & Drake v. Pierce, 154 Ky. 771, 
159 S. W. 559. 

It is suggested by the appellee that this case is governed by the decision 
in Standard Accident Insurance Co. v. Bailey, 235 Ky. 626, 32 S. W. (2d) 5, under 
which no recovery could be allowed. But that question was not raised by the 
pleadings and so cannot be considered here. The court should render a judg- 
ment for the plaintiff for $1,002.20 with interest from April 10, 1930, and the 
costs of the case in this court. The costs in the circuit court, after the offer 
to confess judgment was made, should be paid by the plaintiff. Civil Code ot 
Practice, § 640; Schnute Holtman & Co. v. Sweeney, 136 Ky. 773, 125 S. W. 180. 

The judgment is reversed, with directions to render judgment in favor of 
plaintiff in accordance with this opinion. 

Whole court sitting. 


FEDERAL COMMERCIAL & SAVINGS BANK v. CONTINENTAL 
LIFE INS. CO. No. 206. 
Supreme Court of Michigan. April 4, 1932. 
242 Northwestern Reporter 250. 


INSURANCE. 

In action on policy restricting liability to death caused by cyclone, evidence 
held to show storm causing insured’s death was not a cyclone. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, St. Clair County; William Robertson, Judge. 

Action by the Federal Commercial & Savings Bank, administrator with the 
will annexed of the estate of Alex T. Young, deceased, against the Continental 
Life Insurance Company. From a judgment in favor of plaintiff, defendant ap- 
peals. 

Reversed and remanded, with direction. 

Argued before Clark, C. J., and McDonald, Potter, Sharpe, North, Fead, 
Wiest, and Butzel, JJ. 

Bratton & Bratton, of Detroit, for appellant. 

Warren, Hill & Hamblen, of Detroit, for appellee. 

SHARPE, J. 

Plaintiff, as administrator of the estate of Alex T. Young, brings this action 
to recover the indemnity of $3,000. provided for in an insurance policy issued by 
the defendant, “in consequence of a cyclone or tornado.” He was drowned in 
the waters of Lake Superior on November 30, 1929. In defendant’s answer it 
denied that his death was so caused. The trial court held that there was no 
proof of a tornado. He submitted the question of whether the storm was a 
cyclone to the jury, who found for the plaintiff, and judgment was entered there- 
on. Defendant reviews by appeal. 

The deceased was the captain of a steam vessel called “Kiowa.” It left 
Duluth on November 28, 1929, for Chicago. It was laden with flaxseed. While 
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passing down Lake Superior, it encountered a severe storm. Plaintiff called but 
one witness, Patrick McCarty, the second mate on the vessel and the holder of 
a pilot’s license on the Great Lakes. He testified that he had been sailing on 
the lakes since 1913; that it was the worst storm he had even seen except one 
in 1913, and was quite similar to that; that the sea was very high, came over 
the sides of the boat and “tore all the hatches off; that “the seas was rolling 
and the wind was blowing, snowing and hailing. The boat would go down like 
this and come up like that (illustrating), snowing and hailing, window closed, 
couldn’t look out for nothing; couldn’t see or hear nothing.” And that it was 
a storm of unusual violence; that deceased, in an effort to jump into a boat that 
was being launched, fell into the water and was drowned. 

On cross-examination he testified: 

“Q. Now, do you know what a cyclone is? A. A cyclone is—I am not very 
much experienced but I believe that the wind goes around in circles and every- 
thing like that. 

“Q. Yes. In a cyclone, the wind blows in a circle, does it not? A. Yes. * * * 

“Q. And the wind was blowing steadily all the way down the lake from the 
time vou left Duluth, steady wind; is that right? A. No, it would shift; just 
shift at times, shift 2 points one side and 2 points the other side; 2 points of a 
shift. 

“Q. It never got in a circular motion. It was the wind coming from this 
direction? A. Northwest wind. 

“Q. Northwest wind? A. Yes, sir. 

“Q. All the time? A. Yes, sir.” 

“Q. Blowing from the north west? A. Yes, sir. 

“CQ. All the time? A. Yes, sir. 

The record of the Coast Guard Station at Grand Marais was then put in 
evidence. It disclosed that the direction of the wind was from the northwest 
and its velocity at times from 48 to 56 miles per hour. While the defendant sub- 
mitted proof as to the nature of the storm, it in no way strengthened that above 
referred to as to its being a cyclone. 


In his instructions to the jury the trial court said: “A cyclone has been de- 


fined in various of the standard dictionaries and I will give it to you as given 
in the Encyclopedia Britannica; it is defined as an atmospheric condition where 
the pressure is lowest at the center and that winds in consequence tend to blow 


toward the center spirally inward, in a whirling motion. The Century Diction- 
ary defines a cyclone as any atmospheric movement, gentle or rapid, general or 
local, on land or at sea, in which the-wind blows toward the center. And Webster 
defines it as a storm characterized by high winds rotating around a calm center 
of low atmospheric pressure. I have given you those definitions so that it may 
enable you to apply them to the testimony in the case, in determining whether 
or not this particular storm comes within the definition of a cyclone and within 
the meaning of the policy when the word is used as I have read it to you.” 


The jury, in answer to special questions submitted to them, found that the 
vessel encountered a cyclone and that the death of the deceased resulted in 
consequence thereof. Defendant insists that its motion for a directed verdict, 
made when plaintiff rested and renewed at the conclusion of the proofs, should 
have been granted, as there was no sufficient proof that the storm was a cyclone. 

The nature and character of the storm must be determined from the evi- 
dence submitted. That it was a severe one admits of no doubt. The liability of 
the defendant was restricted to death caused by a cyclone. No witness testified 
that it was such. 

“The distinguishing characteristic of the cyclone or tornado is that of high 
winds rotating about a center of low atmospheric pressure, and this center mov- 
ing with greater or less velocity across the country.” Maryland Casualty Co. 
v. Finch (C. C. A.) 147 F. 388, 393, 8 L. R. A. (N. S.) 308. P 
__ If on land, the result of a cyclone is evidenced by its resistless force in twist- 
ing, breaking down, or uprooting trees, or unroofing buildings, and the term is 
so understood in common parlance. At the time of the captain’s death, the boat 


was about 20 miles from the shore and drifted in to a point about 4 miles from 
“Point Au Sable light.” 
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Arthur J. Cronk, the “first officer” on the steamer, testified that a few 
days after landing he walked on snowshoes to the eastward to Grand Marais, 
16 miles distant, and that no destruction had been caused by the wind to the 
trees or property on the shore. His testimony relative thereto was interrupted 
by an admission of plaintiff's counsel that “there was no damage to anything 
such as trees, houses or anything.” The wind was blowing in the direction of 
this shore line, and, while the effect of a cyclone may be confined to a somewhat 
small area, we think this testimony has some bearing upon whether the storm 
was in fact a “cyclone” or a heavy wind, accompanied by cold weather and a 
fall of snow. In our opinion there was no evidence submitted under which the 
jurv could find that the deceased lost his life “in consequence of a cyclone” as 
defined to them in the instructions given by the court, and the motion of the 
defendant for a directed verdict, renewed after verdict for judgment non ob- 
stante veredicto, should have been granted. 

The judgment entered will be reversed, with costs to appellant, and the 
cause remanded, with direction to enter a judgment for the defendant. 


MILLIREN v. FEDERAL LIFE INS. CO. No. 28823. 
Supreme Court of Minnesota. April 8, 1932. 
' 212 Northwestern Reporter 290. 
1. INSURANCE. 

Beneficiary suing upon accident insurance policy has burden to prove that 
insured’s death was caused solely from injuries received in automobile collision, 
and that no bodily disease or infirmity contributed to produce bronchial pneu- 
monia, immediate cause of death. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. - 

_Whether death of insured under accident policy resulted from bodily in- 
juries sustained through external, violent, and accidental means in automobile 
collision held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 

In this action by the beneficiary named in an accident insurance policy issued 
to his wife, to recover for her death resulting directly and independently of all 
other causes from bodily injuries sustained through external, violent, and acci- 
dental means, it is held: 

1. The burden was on plaintiff to prove that the insured’s death was caused 
solely from the injuries received in a collision between two automobiles, in one 
of which she was a passenger, and that no disease or infirmity of body co-oper- 
ated or contributed to produce broncho pneumonia, the cause of death. Plain- 
tiff sustained this burden. 

2. Statements in the death certificate, made by the attending physician and 
by statute required to be filed, are not conclusive, and may be contradicted: 
and, when shown to be hearsay, have no probative value to establish the facts 
so stated. 

3. A medical expert may properly give the reasons for an opinion expressed 
as to the cause of death. 

_ , 4. Such an expert may also give an opinion as to an accident 
injury causing a premature delivery of a child. 

; 5. An expert may properly be asked to assume a fact, asserted by the oppos- 
ing party, to be true, and then give an opinion as to whether or not such fact 
would produce the result contended for by such party. 

Appeal from District Court, Cottonwood County; J. E. Haycraft, Judge. 

_ Action by Cecil M. Milliren against the Federal Life Insurance Company. 
Verdict for the plaintiff. From an order denying its motion in the alternative 
for judgment notwithstanding the verdict or a new trial, the defendant appeals. 

Affirmed. 

O. J. Finstad, of Windom, R. L. Palmer, of Pipestone, Doherty, Rumble, 
Bunn & Butler, and Edgar G. Vaughan, all of St. Paul, for appellant. 


al and resultant 
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George P. Gurley, of Pipestone, and Eli R. Lund, of Windom, for respond- 
ent. 

Hout, J. 

Defendant appeals from the order denying its motion in the alternative for 
judgment notwithstanding the verdict or a new trial. 

The action is upon an accident insurance policy issued by defendant to the 
wife of plaintiff, payable to him in case of her death “resulting directly and 
independently of all other causes, from bodily injuries sustained through Ex- 
ternal, Violent and Accidental Means. * * *” Plaintiff claimed that on Novem- 
ber 22, 1928, when this policy was in force, the insured sustained bodily injuries 
through external, violent, and accidental means by the wrecking of a private 
motor driven car in which she was then riding, from which directly and inde- 
pendently of all causes she died on December 4, 1928. There appears to be no 

*controversy as to the policy being in effect, that she suffered an injury in an 
automobile collision, she being a passenger in one of the cars owned and driven 
by plaintiff, and that due proof of her death was timely made. The defense was 
that the insured had tuberculosis, was pregnant and suffered a miscarriage, and 
that these conditions caused or contributed to bring on bronchial pneumonia 
resulting in death. 

[1, 2] The evidence showed that plaintiff with his wife and children went in 
a Ford touring car from their home near Pipestone to visit some relatives in the 
northern part of the state, and that, as they were returning from said visit, plain- 
tiff’s car collided with another car a few miles from Alexandria. The collision 
was so severe that two of the children were thrown from the car, the patella of 
Mrs. Milliren’s right knee was fractured badly, an open wound laying bare the 
fractured bones. She was brought to a hospital in Alexandria and her wounds 
dressed. She was pregnant and suffered some from the shock, complaining of 
pains in the back and pelvic region besides the pain in the knee.’ There was some 
evidence of a blow or injury on the chest. Two days later, under morphine, the 
doctors operated on the knee, setting the fracture and placing the leg in a plaster 
cast. Thereafter she started coughing, her temperature rose, and she had vomit- 
ing spells. She was worried. On the 25th of November she was taken home in 
an auto. The next day the doctor found her in considerable distress. She con- 
tinued to get worse, and, on November 30th, developed definite symptoms of bron- 
chial pneumonia. On December 2, she was prematurely delivered of a child, and 
two days later died. Defendant’s evidence tended to prove that she had tubercu- 
losis, and that said disease was a co-operating or contributory cause of her death; 
also that the jostling and exposure of the 200 mile auto trip from Alexandria to 
Pipestone incited the premature delivery, and that these matters alone or in co- 
operation with the collision injuries brought on the bronchial pneumonia and death. 
The medical experts called by plaintiff gave the opinion that the injuries received 
in the accident were the sole, direct, and independent cause of her death; that she 
did not have tuberculosis; and that a tubercular person is even less susceptible to 
bronchial pneumonia than one free from that affliction, hence it could not be con- 
sidered a contributory cause of death. 

The law applicable to a policy like the one at bar is adequately discussed and 
announced in White v. Standard Life & Accident Ins. Co., 95 Minn. 77, 103 N. 
W. 735, 736, 884, 5 Ann. Cas. 83. See, also, Gardner v. United Surety Co., 110 
Minn. 291, 125 N. W. 264, 26 L. R. A. (N. S.) 1004; and Thorne v. Atna Life 
Ins Co., 155 Minn. 271, 193 N. W. 463. The rule is thus stated in the White Case: 
“If the injury be the proximate cause of death, the company is liable, but, if an 
mjury and an existing bodily disease or infirmity concur and co-operate to that end, 
no liability exists. If, however, the injury be the cause of the infirmity or dis- 
ease—if the disease results and springs from the injury—the company is liable, 
though both co-operate in causing death.” The jury could find-that Mrs. Milliren 
did not have tuberculosis of the lungs, or that, if she had, it was not a contribut- 
ing or co-operative cause of her death. Her pregnancy cannot be termed a bodily 
disease or infirmity. No fault could be found with the jury for tracing the pre- 
mature labor to the shock, nervousness, and pain resulting from the accident, 
rather than to the existence of any disease. Of course, the burden was on plain- 
tiff to prove that death resulted solely from external, violent, and accidental means. 
Garbush v. Order of United Commercial Travelers of America, 173 Minn. 191, 217 
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N. W. 123. The instructions of the learned trial court were clear and full to that 
effect and defendant assigns no error upon the charge. We are of the opinion 
that the evidence made it a fair jury issue whether or not plaintiff had proven 
that the insured died directly and independently of all other causes from bodily 
injuries sustained through external, violent, and accidental means in the auto col- 
lision mentioned, and, in our opinion, the verdict is sustained by the evidence 
and cannot be held to be based upon speculation and conjecture. Where some time 
elapses between an accidental injury and death it is, perhaps, rarely that the causal 
connection is so clear as to demonstrably exclude every suggestion of a contribut- 
ing cause in the inherent condition of the person or to error of judgment in his 
treatment for the injury. It is enough if there is a reasonable basis in the evi- 
dence for the conclusion reached by the jury. 

[3, 4] Defendant also assigns errors upon certain rulings admitting and ex- 
cluding testimony. The first relates to Dr. Brown, the family physician who had* 
made out a sick benefit certificate for Mrs. Milliren some time before the accident 
occurred and who had attended her in previous confinements, and who cared for 
her after the accident upon her arrival home until her death. He issued the death 
certificate wherein the cause of death was given as follows: “Fracture of Patella 
Compound in auto accident followed in few days by Bronch Pneumonia, pregnancy 
8th month with labor and premature delivery. Contributory (Secondary) Chronic 
T. B. about 2 years.” Over objections the doctor was allowed to testify that he 
never made an examination from which he ascertained that Mrs. Milliren was 
afflicted with tuberculosis; that he inserted what he had heard in that respect for 
purposes of vital statistics. Such certificates are required by statute (section 5357, 
Mason’s Minn. St. 1927) and by Statute (section 5366, Mason’s Minn. St. 1927) are 
“prima facie evidence of the fact therein stated.” But they do not prove facts 
therein stated on hearsay, nor conclusions drawn by the person who signed it. In 
re Estate of Olson, 176 Minn. 360, 223 N. W. 677; Backstrom v. New York Life 
Ins. Co., 183 Minn. 384, 236 N. W. 708. Nor should they be any more conclusive on 
the beneficiary than a physicians’ certificate of death made a part of the proof of 
death which, under the terms of the insurance policy, was furnished defendant. As 
to recitals on information or hearsay, the certificate may be contradicted. Laury v. 
Northwestern Mut. Life Ins. Co., 180 Minn. 205, 230 N. W. 648, 231 N. W. &24, 
and cases there cited. The court did not err in the ruling referred to. 

[5] Dr. Rees, a qualified medical expert called by plaintiff, gave his opinion 
that the injury received in the collision caused Mrs. Milliren’s death directly and 
independently of all other causes, and, over objections, was permitted to give his 
peasons for the = testified to. The authorities sustain the ruling. 22 C. J. 
722, § 812; 11 R. C. L. 645 § 61; 1 Wigmore on Evidence (2d Ed.) § 562; Quincy 
Gas & Electric “ol Vv. ” Schmitt, 123 Ill. App. 647; Kendall v. Collier, 97 Ky. 446, 
30 S. W. 1002; Johnson v. Bangor Ry. & Electric Co., 125 Me. 88, 131 A. 1: Keith 
v. Lothrop, 10 Cush. (Mass.) 453; Pyle v. Kansas City Light & Power Co. (Mo. 
App.) 246 S. W. 979; Gulf, West Texas & Pac. Ry. Co. v. Abbott (Tex. Civ. 
\pp.) 146 S. W. 1078, certiorari denied by Supreme Court. In giving the reasons 
for the opinion, the testimony of the expert, in the nature of things, appears ar- 
gumentative. And the court rightly refused to strike as argumentative the answer 
of Dr. Rees wherein he fully stated the reasons for the opinion he gave that the 
injury received from the collision was the sole direct cause of death independently 
of any other cause suggested by the evidence of defendant. The motion to strike 
the answer was further made on the ground that “it is an improper recitation of 
the evidence upon which he based his opinion or conclusion.” The answer asked 
to be stricken covers nearly two pages of the printed record; and counsel made no 
effort to point out what part he deemed not to be a true recital of the evidence 
upon which he predicated his opinion. Plaintiff’s and defendant's evidence differed 
vastly as to Mrs. Milliren’s condition subsequent to the injury. And where con- 
flict existed the expert called by plaintiff might well assume plaintiff’s evidence 
to be true. 

[6] It clearly was proper to get the opinion of Dr. Rees as to the cause of the 
premature delivery of the child, and to obtain his reasons for that opinion. 

[7] Plaintiff, over defendant’s objection, was permitted to ask Dr. Rees to 
assume that Mrs. Milliren had tuberculosis of the lungs, and, on that basis to give 
his opinion as to whether or not that disease would have contributed to or co 
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operated with the injury to cause broncho pneumonia. Error is assigned on the 
ruling. Plainly it was right. The chief defense was that Mrs. Milliren had tu- 
berculosis of the lungs, and that such disease co-operated with the injury to sub- 
ject her to broncho pneumonia. Now, even if plaintiff had failed to prove that 
she was free from tuberculosis, still if that disease did not predispose to broncho 
pneumonia, but, as Dr. Rees asserted, made her more immune to broncho pneu- 
monia than if she did not have tuberculosis, the jury, if the doctor’s opinion was 
accepted as true. should not find that the tuberculosis co-operated with or con- 
tributed to Mrs. Milliren’s death. There were no reversible errors in the exclu- 
sion or admission of testimony. 
The order is affirmed. 


TOLIVER v. Pow ASSACHUSETTS BONDING & INSURANCE CO. No. 21927. 
. Louis Court of Appeals. Missouri. March 8, 1932. 
47 Southwestern Reporter (2d) 140. 
INSURANCE. 

Insured was bound to adduce substantial evidence that abscesses were “exter 
nal” within meaning of health or disability policies. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2, INSURANCE. 

Evidence that insured had pyorrhea, with abscesses apparent in three regions 
of mouth, held to raise jury issue in conflicting evidence as to whether abscesses 
were “external” within health or disability policies. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from St. Louis Circuit Court; Fred J. Hoffmeister, Judge. 

“Not to be officially published.” 

Action by Thomas H. Toliver against the Waeachersette Bonding & Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

James J. Seeley, of St. Louis, for appellant. 

John P. Griffin, of St. Louis, for respondent. 

BENNICK, C. 

This is an action upon two policies of health or disability insurance, brought 
by plaintiff, Thomas H. Toliver, the insured, against defendant, the Massachusetts 
Bonding & Insurance Company, which issued the policies. Originating in a jus- 
tice’s court, the case was taken to the circuit court on plaintiff’s appeal; and there 
a verdict was returned in favor of plaintiff, and against defendant, in the total 
amount of $534, which included the sums found to be due under the policy, to- 
gether with interest thereon and an attorney’s fee by way of vexatious refusal. 
Judgment was rendered accordingly; and in due course defendant has perfected 
its appeal to this court. 

The first policy was issued on March 12, 1924, and the second on June 8, 

1926; and they were identical, save that the first provided indemnity to the insured 
at the rate of $60 a month, and the second at the rate of $40 a month. The agree- 
ment and undertaking of company, in so far as it is involved in this proceeding, 
was to pay such indemnity “for the period not exceeding three consecutive months, 
during which the insured shall be regularly attended by * * * a physician and 
wholly and continuously disabled from performing any and every duty pertaining 
to his occupation (though not confined within the house) by reason of * * * ex- 
ternal abscesses.” 
_ Plaintiff is a musician bv occupation, and the policies so recited. The cornet 
is his special instrument, and prior to the period of disability in question he had 
teen employed to plav it in the orchestra of the Princess Washington Theater, at 
Twenty-Third and Market streets, in the city of St. Louis. About January 1, 
1920, an aggravated condition of plaintiff’s gums developed during the course of 
treatment he was receiving for stomach trouble, and he was referred by his phy- 
sician to a dentist for the treatment of the gum condition, which was diagnosed 
as pyorrhea, with abscesses apparent in three regions of the mouth. The evidence 
oe that he was thereafter under the dentist’s care for approximately six 
months. 

Plaintiff's testimony was that his gums were so sore and swollen, and his 
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teeth so loosened, that he was unable to play the cornet, and that he was totally 
disabled from pursuing his occupation during the whole of the period that he was 
under the dentist’s care. 

The point at issue between the parties was whether plaintiff was suffering 
from “external” abscesses so as to bring his claim within the coverage of the 
policy. As to this the testimony of defendant’s expert was that pyorrhea is lo- 
cated “on the inside of the body,” while plaintiff himself testified that the soreness 
was “on the surface” of his gums. In addition, the physician who had been 
treating plaintiff, and who first discovered the condition of his mouth, testified 
that by looking in his mouth he found a purulent inflammation of the gums, with 
pus exuding all around them. 

The only pleading in the case was the petition which plaintiff filed in the 
justice’s court, and there is no question raised in regard to either its form or 
contents. 

For its first point defendant argues that the court erred in refusing its re- 
quested peremptory instruction in the nature of a demurrer to all the evidence, 
the contention being that the uncontradicted evidence showed that the abscesses 
were internal, and, as such, not covered by the terms or provisions of the policy. 

[1, 2] In the light of the evidence regarding the nature and extent of plain- 
tiff’s disease or disability, and the manner in which it manifested itself, all of 
which has heretofore appeared, we think that defendant is unwarranted in claim- 
ing that the evidence regarding this issue was uncontradicted. Of course it was 
necessary for plaintiff to adduce substantial evidence to the effect that his ab- 
scesses were “external” within the meaning of the policy, but, from the stand- 
point of appellate review, we think he successfully bore his burden. The word 
“external” is judicially defined as meaning “outward,” “visible from the outside,” 
“capable of being perceived,” and “apparent.” 25 C. J. 229, and cases cited. If 
defendant wished the word as used in its policy to convey other than its usual 
and ordinary meaning, it should have inserted or added some qualifying clause or 
provision so as to have left no doubt about what conditions the policy was to 
cover, for it doubtless understood that the construction of the policy most favor- 
able to the insured would be adopted. The testimony of plaintiff, together with: 
that of his doctor, brought the case within the scope of the accepted definition 
of the word, and therefore served to make the issue one for the jury to determine 
upon conflicting evidence. Consequently the demurrer to all the evidence was 
properly refused. 

{3] Error is also assigned to the giving of plaintiff’s instructions Nos. 1 and 
2, the first upon his case in chief, and the second upon the issue of vexatious re- 
fusal. However, the error, if any, relied upon by defendant, has not been pointed 
out to us, and in such a situation we are not to be expected to “grope through the 
record in an effort to determine whether or not there is a legitimate basis for the 
contention made.” Hulse v. Richard Wade Kelley Post, 223 Mo. App. 467, 13 
Si W..(20):-355,. S57. 

[4] Finally the point is made that the verdict is excessive, but there is no 
further reference to the matter in the course of the brief and argument, and the 
question will therefore be taken as having been abandoned. Sitts v. Daniel (Mo. 
App.) 284 S$. W. 857; Bishop v. Musick Plating Works, 222 Mo. App. 370, 3 
S.W.(2d) 256. 

It follows that the judgment rendered by the circuit court should be affirmed; 
and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 
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INTER-OCEAN CASUALTY CO. v. JOHNSTON. No. 1084. 
Court of Civil Appeals of Texas. Waco. March 3, 1932. 

Rehearing Denied March 31, 1932. 

47 Southwestern Reporter (2d) 696. 

4, INSURANCE. 


Evidence as to insured’s partial disability within meaning of accident policy, 
held sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

Evidence held to support verdict that insured did not know of injuries to 
spine and relied on physician’s assurance of slight injury to scalp when release 
was signed. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

6. INSURANCE. 

Where there was no dispute about hospital bill nor accident insurer’s liability 
therefor, general release taken upon payment was without consideration as to 
other things not contemplated by parties. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

7. INSURANCE. 

General release, given by insured upon payment of small undisputed hospital 
bill by accident insurer in ignorance of serious injury to spine, held based on 
mistake, so that release could not stand. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

8. INSURANCE. 

Evidence field to support verdict that insured seasonably notified 
insurer of injury. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

ll. INSURANCE. 

Where accident policy conditioned liability upon making proof of loss within 
specific time, burden rests on insured to plead and prove making of such proof, 
or waiver by insurer. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

12. INSURANCE. 

While accident insurer’s denial of liability within time for filing proof of 
loss would constitute waiver, mere refusal to pay, particularly if made after 
expiration of time to file proof, does not constitute waiver of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].]) 

13. INSURANCE. 


Accident insurer’s refusal to furnish blanks for proof of loss is not waiver 
of proof, where policy provides for filing written proof of loss by insured if 
blanks are not furnished. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

14. INSURANCE. 


Preliminary proof of loss shortly after accident, then supposed to be in- 
consequential, held not proof of loss as to serious injury subsequently developing 
under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from District Court, McLennan County; Giles P. Lester, Judge. 
_ _ Action by A. C. Johnston against the Inter-Ocean Casualty Company. From 
judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Geo. K. Holland, of Dallas, for appellant. 

Weatherby & Rogers, of Waco, for appellee. 

ALEXANDER, J. 


This suit was instituted by appellee to recover of the appellant the amount 
alleged to be due on an accident insurance policy. The policy provided for 
monthly accident insurance in the sum of $100 per month for a period of two 


accident 
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years for total disability and $50 per month for a period of six months for 
partial disability. It insured the appellee. 

“(b) Against total loss of time while under the care of and attended by a 
legally qualified physician or surgeon, not exceeding two years, resulting from 
such injuries as immediately and continuously from the date of accident, wholly 
disable and prevent the insured from performing any and every kind of work 
or business; * * * 

“(c) Or, if such injuries shall immediately, wholly and continuously from 
date of accident, disable and prevent the insured from performing at least one- 
fourth of the important daily duties pertaining to his occupation, or in the event 
of like disability not immediately following injury, but within thirty days of the 
date of such injury, the company would pay the insured for the period of such 
disability, not exceeding six months, $50.00 monthly * * *.” 

The appellee was injured in an automobile accident on January 3, 1925. He 
was carried to an emergency hospital where a scalp would was treated. The 
physician who treated him informed appellee that his only injury was a scalp 
would and that his injuries were not serious. The appellee returned to his office 
the next day and resumed his labors. He carried on his work at the office as 
best he could until he suffered a collapse on the following July 2d. The appellee 
sought to recover the sum of $100 per month for total loss of time for a period 
of two years and in the alternative the sum of $50 per month ‘or partial dis- 
ability for a period of six months. The appellant, in addition to entering a general 
denial, alleged that the appellee failed to seasonably notify the company of the 
injury and failed to file proof of loss, and further alleged an accord and satis- 
faction and that appellee’s claim had been compromised and settled by delivery to 
appellee of a check for the sum of $23 and that appellee had executed a full 
release therefor. The jury found that appellee, as a result of the injury received 
on January 3, 1925, was immediately and continuously from said date, wholly 
disabled and prevented from performing any and every kind of work or business 
for a period of two years, while attended by a legally qualified physician or 
surgeon; that the injury did, within thirty days of the date of the accident, 
disable and prevent appellee from performing at least one-fourth of his daily 
tasks; that appellee gave written notice to appellant of the claim sued upon as 
soon as was reasonably possible under the circumstances for him to have done 
so; that when appellee received and indorsed the $23 check, neither he nor the 
appellant knew of the injury to his back and that neither appellee nor appellant 
had in contemplation a settlement of any injury to appellee’s back; that appellee 
in accepting the check relied upon the statement of the doctor who treated him 
at the sanitarium to the effect that his injuries were confined only to a scalp 
wound. Based upon the jury’s findings, the trial court entered judgment for ap- 
pellee for $4,135, the amount due for total disability for the full period of two 
years, together with statutory penalty, interest, and attorney’s fees. The defendant 
appealed. 

[1, 2] We are confronted at the outset with the motion of appellee to strike 
the statement of facts, first, because same was not approved by the attorney 
for the appellee; and, second, because the statement of facts is in narrative 
form and not in question and answer form as required by Revised Statutes, 
article 2239, as amended in 1931, 42d Legislature, First Called Session, page 
75, chapter 34, section 3 (Vernon’s Ann. Civ. St. art. 2239). The statement of 
facts shows to have been approved, signed, and ordered filed by the trial judge 
and is therefore sufficient without being signed by the appellee or his attorney. 
The presumption is that the parties failed to agree, although it is not so stated 
by the trial judge. Bath v. Houston & T. C. Ry. Co. 34 Tex. Civ. App. 234, 
78 S. W. 993; McGlasson v. Fiorella (Tex. Civ. App.) 228 S. W. 254; Thurman 
v. First State Bank of Carbon (Tex. Civ. App.) 300 S. W. 123. Moreover, we 
think the affidavit filed by appellee’s attorney shows that he orally authorized the 
trial judge to approve the statement of facts. 

[3] The statement of facts is in narrative and not question and answer form. 
The amendment to article 2239 did not become effective until May 18, 1931. Prior 
to that time the statement of facts had been prepared in accordance with the 
old law and had been approved by the trial judge and filed in the trial court. 
It was not filed in the appellate court, however, until after the amendment became 
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effective. We think the statute contemplates that the statement of facts approved 
by the trial judge and properly and timely filed in the trial court shall be pre- 
sented to the appellate court as a part of the papers in the case. Since the state- 
ment of facts was approved by the trial judge and filed in the trial court in 
accordance with the law then in force, the appellant, having seasonably presented 
same to the appellate court, was entitled to have same filed therein. ' 

[4] The appellant insists that the court should have given an instructed 
verdict in its favor because there was no evidence to show either a total or partial 
disability on the part of the insured as the result of said injury within the meaning 
of said policy. We think the evidence was sufficient to raise a question of fact 
for the jury as to insured’s right to recover for partial disability. In view of 
the fact that the case must be reversed on another ground, we do not deem it 
necessary at this time to pass on the sufficiency of the evidence to show total 
disability. 

[5] The appellant further contends that there was'a complete accord and 
satisfaction of the company’s liability to the insured and that appellee for the 
sum of $23 settled with the company and released it from all liability under the 
policy. Under the provisions of the policy the company bound itself, in the event 
of injuries necessitating surgical treatment but not resulting in disability, to 
reimburse the insured for the cost of such treatment, or in the event the insured 
was treated at a hospital and was entitled to accident benefits, to guarantee and 
pay the hospital fees not to exceed one month’s benefits, same to be deducted 
from amount payable to insured. About thirty days after appellee was injured 
he wrote the company a letter notifying it of the accident, in which letter he 
stated: “A gash in my head was sewn up at a local sanitarium, but so far I 
have lost no time from my work because of the accident, and at the present, 
have no claim except for the hospital and surgical fees, and hope to never have 
because of this accident. Please send blanks for filing claim.” The company for- 
warded the necessary blanks. The appellee filled out the blanks and_ stated 
therein that he was willing to accept the surgeon and hospital fee of $23 in full 
settlement of his claim. He returned the proofs to the company with a letter in 
which he stated that if the claim was paid promptly, he would accept the hospital 
fee of $23 in full settlement. The company forwarded to him a check for $23, 
on the back of which was a release in full, releasing the company from all claims 
accrued or to accrue against the company on account of any accident already 
sustained. The appellee signed and returned the release. The appellee testified 
that at the time he filed his claim he did not know that he had suffered any 
injury other than a scalp would. He knew that he was not able to carry on his 
work as he had done prior to the injury, but did not attribute his physical con- 
dition to the injury. Several months after the injury and after the release had 
been executed, an X-ray was made of appellee’s spine and he discovered for the 
first time that his condition was due to an injury of the spine. The jury, in 
answer to special issues, found that at the time appellee accepted the check for 
$23 and signed the release, neither he nor the appellant knew of the injury to 
his back; that they did not have in contemplation the settlement of the injury to 
appellee’s back; that appellee had relied on the statement of the physician who 
treated the scalp wound that he was not seriously injured and that if appellee 
had known of the injury to his back he would not have accepted the check for 
$23 in settlement of his entire claim. We think the evidence supports the verdict. 


[6] In the first place, we do not think there was any consideration for the 
alleged accord and satisfaction. The company, under the provisions of the policy, 
was bound to guarantee and pay the amount of surgical and hospital fees whether 
the insured was entitled to accident benefits or not. There was no dispute about 
the amount of the hospital fees nor the liability of the company therefor. It is 
well settled that payment by a debtor of a liquidated demand presently due and 
to which he has no defense which can be urged in good faith or with color of 
right, and especially when there is no dispute between the parties, is not of itself 
sufficient consideration to sustain the discharge of other claims against the debtor. 
1 Tex. Jur. 266, § 26; Woodall v. Pacific Mutual Life Ins. Co. (Tex. Civ. App.) 
79S. W. 1090; Fidelity & Casualty Ins. Co. v. Mountcastle (Tex. Civ. App.) 200 


ow. 862; Chicago, R. I. & G. Ry. Co. v. Vesera (Tex. Civ. App.) 237 S. W. 
349, par. 6. 
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In the second place, we do not think the parties contemplated a_ settlement 
for the injuries herein sued for. At the time the parties settled the claim, they 
thought the only injury that had been sustained by the appellee was a small scalp 
wound from which he soon recovered. It was thought that the only liability was 
for the hospital fees. The only claim filed was for these fees and the preliminary 
negotiations were for the settlement of the hospital fees only. The consideration 
paid was for the exact amount of the hospital fees incurred. Up to the time 
the company forwarded to the insured the check in settlement of his claim, no 
mention had been made of a settlement of the company’s liability for loss of 
time. There was no formal contract entered into for a release of the entire claim. 
The first time that any mention was made of a release of the company’s entire 
liability was when the company forwarded to the insured a check in settlement 
of the hospital fees, on the back of which was a release in full. The insured 
signed the release in order to cash the check. 

[7] Moreover, there was such a mistake of fact by the parties as to the 
nature and extent of the injuries as to authorize a court of equity to avoid the 
release. We understand the rule to be that where it is sought to set aside a 
release because of mistake as to the character and extent of the injuries sus- 
taind and it is apparent from the surrounding facts and circumstances, the con- 
sideration paid, and the character of the unknown injury, that the purpose of the 
release was to compensate for apparent injuries only, and that serious, unknown 
injuries were not in contemplation of the parties, equity will grant the relief, 
although in its terms the release is broad enough to cover all injuries resulting 
from the particular accident, and especially where the release was executed under 
the belief that the injuries were trivial when as a matter of fact they were 
serious. L. R. A. 1916B 776; 23 R. C. L. 390; Texas & Pacific Ry. Co. v. 
Dashiell, 198 U. S. 521 25 S. Ct. 737, 49 L. Ed. 1150; Lumley v. Wabash ky. 
Co. (C:. C..A.) 76 F. 66; ‘Union Pache Ry. Co. v: Artest -¢C. 'C. A.) 160: F. 
365, 23 L. R. A. 581. At the time the parties settled the claim, they thought the 
insured’s injuries were trivial, when as a matter of fact they were serious. They 
thought his only injury was a scalp wound, when as a matter of fact he had 
sustained a fracture of the spine. The consideration paid was so inadequate for 
the settlement of the entire claim as to suggest a mistake of facts. This was not 
a mistake of fact as to the unknowable effect of a known injury nor as to the 
future unknown duration of a known condition, but was a mistake as to the 
existence of a serious injury unknown to the parties. It was not a mistake as to 
the future, but a mistake as to a present existing fact. It is apparent that the 
purpose of the settlement and the release was to compensate appellee for the 
debt incurred for hospital fees only, and that the serious injuries to his spine 
were not in the contemplation of the parties. The facts show that such unknown 
injury was never discussed nor considered by the parties and it would be in- 
equitable to allow such a release to stand. 

[8, 9] The appellant also contends that the appellee was not entitled to 
recover because there was no proof that he seasonably notified the company of 
the injury as provided in the policy, nor that the appellee filed proof of loss as 
provided therein. The evidence was sufficient to support the verdict of the jury 
that notice of the injury was properly given to the company. Moreover, the 
appellee alleged the giving of proper notice and the appellant failed to deny 
same under oath. Under the provisions of Revised Statutes, article 5546, it is 
presumed that such notice is given unless a sworn plea is filed by the defendant 
denying such notice. Revised Statutes, article 5546; Continental Casualty Co. v. 
Bradbury (Tex. Civ. App.) 259 S. W. 306, par. 6. 

[10] The same rule, however, does not apply to the allegation that proof of 
loss was properly filed. There is a distinction between notice and proof of loss. 
The above statute applies to notice, but does not apply to proof of loss. Austin 
v. AZtna Casualty & Surety Co. (Tex. Com. App.) 300 S. W. 638, par. 2. 

[11-14] The policy provided that “unless affirmative and final proofs under 
oath shall be delivered to the company * * * within three months from 
* * * the termination of disability, all claims therefor shall be forfeited.” 
The burden was on appellee to allege and prove that such proofs of loss had 
been filed or that they had been waived by the company. Mutual Benefit Health 
& Accident Ass’n v. Shelton (Tex. Civ. App.) 27 S.W.(2d) 845, and cases 
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there cited. The appellee did not allege that he had filed proofs of loss. He 
did allege that demand for payment had been made, but that payment had been 
refused and that the defendant refused to send blanks for the purpose of pre- 
paring claim. The petition did not allege when demand for payment had been 
made, nor when nor for what reason the company refused payment, nor that 
the company had denied liability nor waived the filing of proofs of loss. The 
appellee testified that the company refused payment and refused to send blanks 
for filing proofs of loss, but the evidence does not show when such refusal was 
made. A denial of liability by the company within the time for filing proof of 
loss would be sufficient to constitute a waiver, but a mere refusal to pay, especially 
if made after the benefits under the policy had been forfeited for failure to file 
proper proofs, would not constitute a waiver. Lone Star Finance Co. v. Universal 
Automobile Ins. Co. (Tex. Civ. App.) 28 S.W.(2d) 573, par. 6. If appellee relied 
on waiver to relieve him of the necessity of filing proof of loss, he should have 
pleaded same. East Texas Fire Ins. Co. v. Brown, 82 Tex. 631, 18 S. W. 713; 
Lone Star Finance Co. v. Universal Automobile Ins. Co. (Tex. Civ. App.) 28 
S.W.(2d) 573, par. 7. The refusal to furnish blanks for filing proofs of loss, 
if requested in time, might ordinarily constitute a waiver, but in this case the 
policy provided: “If such forms are not so furnished (by the company) within 
fifteen days after the receipt of such notice, the claimant shall be deemed to 
have complied with the requirements of this policy as to proof of loss upon 
submitting within the time fixed in the policy for filing proofs of loss, written 
proofs covering the occurrence, character and extent of the loss for which claim 
is made.” By this provision the appellee contracted to furnish such proofs even 
though the company refused to furnish blank forms therefor. The appellee did 
furnish a preliminary proof of loss shortly after he was injured, but he did 
not make claim therein for compensation for the loss of time as herein sued for, 
and same was therefore not proof of the extent of the loss. Since the appellee 
neither alleged nor proved that proofs of loss for the claim sued for were 
furnished within the time provided in the policy nor that same were waived, the 
case must be reversed. It may be that this phase of the case will be more fully 
developed upon another trial. 

The judgment of the trial court is reversed, and the cause remanded for a 
trial, 


MEADE v. UNITED STATES CASUALTY CO. No. 7006. 
Supreme Court of Appeals of West Virginia. Feb. 9, 1932. 


163 Southeastern Reporter 8. 
1. INSURANCE. 

Insured’s creditor, designated as beneficiary under accident policy, where debt 
does not equal or exceed indemnity due, cannot maintain action at law on policy 
(Code 1931, 36-1-7 and 55-8-12). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2, INSURANCE. 

Insured’s creditor, designated as beneficiary under accident policy, where 
debt does not equal or exceed indemnity, must proceed in equity on policy (Code 
1931, 36-1-7 and 55-8-12). 

(For other cases, see Insurance, Dec. Dig. § 608.) 


Syllabus by the Court. 
_ ,l. Where the interest of a designated beneficiary in a policy of insurance is 
limited to the amount actually due him as creditor of insured, said beneficiary may 
not maintain an action at law under said policy, where it appears that his debt 
at the time is not equal to or in excess of the indemnity. 

2. In such case he must proceed in equity. 

3. Evidence which tends to show flack of ability of the witness to observe 
and remember incidents concerning a controverted pivotal question to which he 
testified is proper to be considered by the jury, and its exclusion is error. 

Error to Circuit Court, Raleigh County. 

_Action by H. N. Meade against the United States Casualty Company. To 
review the action of the circuit court in setting aside a verdict for the plaintiff and 
awarding defendant a new trial, plaintiff brings error. 
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Reversed, and judgment entered for the defendant. 
Clay S. Crouse and Painter & Locke, all of Beckley, for plaintiff in error, 


File, Goldsmith & Scherer, of Beckley, for defendant in error. 
Woops, J. 


This is an action by an automobile dealer to recover indemnity claimed to be 
due under the terms of a certain policy in which the United States Casualty Com- 
pany, in consideration of a stated premium, insured Allie Riddle, “the purchaser 
of an automobile from Beckley Hudson-Essex Company, dealer, * * * against loss 
resulting directly and independently of all other causes from bodily injury effect- 
ed solely through accidental means, and against loss resulting from sickness caused 
by disease” for a term of twelve months. Part I of the policy sets the indemnity 
at $54.70 per month; part II provides, in case of disability caused by such injury 
or such sickness, for the payment of a monthly indemnity, from the date of the 
disability to the end of the contract period; and part III provides, in case of death 
from accidental means, for payment of “an amount equal to the amount for which 
the company would have been liable for such monthly indemnity had the insured 
lived from the date of such injury to the date of the termination of this policy, 
less any indemnity paid under part II hereof. * * * Indemnity under this policy 
for loss of life is payable to Beckley Hudson-Essex Company, creditor, herein 
called the beneficiary.” 

This writ is prosecuted from the action of the trial court in setting aside a 
verdict for the plaintiff and awarding defendant a new trial. 

Plaintiff holds to the position taken in the trial court that it is entitled as 
beneficiary to recover $438.32, the whole amount for which the casualty company 
would have been liable had the insured lived from the date of injury to the date 
of the termination of the policy. The defendant, however, insists that the word 
“creditor” limits its liability under the policy to the amount cf the debt owing 
plaintiff at the time of the institution of the present action, which, according to 
plaintiff, amounts to $109. 


[1, 2] The extent of liability in case of death, as set out in part III. in un- 
equivocal. But is plaintiff entitled to the full indemnity? This depends upon 
whether or not it is the unqualified beneficiary. To determine this, we must look 
to the policy itself for the intention of the parties. The recital therein to the 
effect that insured had purchased a car from the plaintiff company, if standing 
alone, might be treated as merely indicating an insurable interest. But that is 
not all, for the clause purporting to designate the beneficiary shows the insertion 
of the word “creditor” after plaintiff's name. Plaintiff contends that this also is 
merely indicative of an insurable interest; nothing more. However, we believe 
that the word “creditor” under the particular contract limits plaintiff’s right to 
the amount due as creditor at the time of suit. This, we think, is borne out by 
other provisions in the policy. One is to the effect that indemnity for loss of 
life of insured is payable to the beneficiary, if surviving the insured, and other- 
wise to the estate of the insured. In another the insured retained the right to 
change the beneficiary, without the consent of the person originally named in 
the policy, as such. Insured was purchasing a car. His real purpose, according 
to our interpretation of the contract, was to provide against the contingency of 
having a car (upon which he had already made a substantial investment) repos- 
sessed for failure to make payments, should he, through accident, hecome disabled. 
In case of death, the indemnity would satisfy the remaining payments, thereby 
augmenting the value of his estate to the value of the automobile. If perchance 
the car had been paid for. then the estate would be entitled to the full indemnity. 
So far as the policy discloses, plaintiff’s interest therein was, during the life ot 
the insured, dependent upon the latter’s will. 

From the record it appears that the car was repossessed and resold some time 
after insured’s death, and that there was only $109, if anything, due to plaintiff on 
the purchase price at the institution of this action. Its interest is limited to the 
debt actually due, whatever the amount. Its relationship to the policy is somewhat 
analogous to that of a mortgagee in a fire policy where loss, if anv, is pavable 
to him as his interest may appear. The reference to “Beckley Hudson-Essex 
Company. creditor.” is nothing more than a conditional appointment that on 4 
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contingency some portion of the indemnity shall go to it; that is, if any of the 
debt remains unpaid. 

It is a general rule that, where one makes a contract giving another a bene- 
ficial interest, that other may sue. We have a statute authorizing one to proceed 
in his own name upon a covenant or promise made by a third party for his sole 
benefit. Code 1931, 36-1-7 and 55-8-12. Also a mortgagee may sue where his in- 
terest is equal to or in excess of the loss. Colby v. Parkersburg Ins. Co., 37 W. 
Va. 789, 17 S. E. 303; Ritchie County Bank v. Insurance Co., 55 W. Va. 261, 47 
S. E. 94; Fayetteville B. & L. Ass’n v. Fire Ins. Co., 105 W. Va. 147, 141 S. E. 
634; Tilley v. Connecticut F. Ins. Co., 86 Va. 811, 11 S. E. 120. 

In view of our interpretation of the contract, and the admission on the part 
of plaintiff that only $109 is due on the debt, it cannot be said that he stands in 
the shoes of a beneficiary, such as is entitled to bring an action at law on an in- 
surance policy. Code 1931, 36-1-7 and 55-8-12, heretofore referred to, has been 
construed by this court in a number of cases. State ex rel. Indemnity Company, 
99 W. Va. 277, 128 S. E. 439, 43 A. L. R. 552, and cases there cited. In that case 
we held that, unless such contract was made for the sole benefit of the party, 
such party could not sue at law but must be left to a suit in equity—citing King 
y. Scott, 76 W. Va. 38, 84 S. E. 954, for this position. This is entirely consistent 
with legal principles. In the instant case no injury would result from such pro- 
cedure to any of the parties concerned. The rights of the insurer can be protected 
by the payment of the money into court, and the insurer may obtain indemnity 
against any subsequent suit by the plaintiff, by the action of the court into which 
the money is paid. 

[3] The remaining assignment of error involves the question of whether or 
not Allie Riddle’s death resulted directly and independently of all other causes 
from bodily injury effected solely through accidental means. The question thus 
raised has been fully discussed recently by this court. Tabor v. Commercial 
Casualty Co., 104 W. Va. 162, 139 S. E. 656, 57 A. L. R. 968; Martin v. Mutual 
Life Insurance Co., 106 W. Va. 533, 146 S. E. 53. The burden of proving the in- 
jury resulting in the death of the insured was accidental is upon the plaintiff. The 
defendant in its endeavor to prove the contrary, sought, among other things, to 
discredit the testimony of S. M. Cassidy, who was present at the time of the 
affray, in which the insured sustained the injury which later resulted in his death. 
It appears from the record that Cassidy testified to a state of facts tending to sup- 
port plaintiff's theory that the injury was accidental. The proffered testimony 
was to the effect that Cassidy, immediately after the fight, was very drunk and 
was arrested and fined for being in such condition. This testimony, it is contend- 
ed, not only went to sustain the fact that he was in this condition at the time of 
the fight, but it also would serve to discredit, or impeach, the testimony of the 
witness, and would be proper to be considered by the jury in determining the 
weight of the testimony. It cannot be questioned that intoxication involves a 
numbing of the faculties so as to affect the capacity to observe, and it is always 
competent on cross-examination to elicit from the witness all facts tending to 
show his means of obtaining a correct and accurate knowledge of the facts to 
which he bears testimony, and his powers of discernment, memory, and descrip- 
tion. 1 Greenleaf, Ev. § 446; 3 Rice on Ev. 287. Under the foregoing principle, 
it would seem that the proffered evidence concerning the witness’ condition should 
have been admitted, and that it was error to refuse it. The testimony of Cassidy 
went to the crux of the case as to who was in fault, or who provoked the assault. 
The testimony of his condition as to sobriety and ability to know what transpired 
at the beginning, and during the fight, was proper to be considered by the jury. 

We therefore reverse the trial court on the procedural question and dismiss the 
case, with leave to the plaintiff to take such further action as he may he advised. 

Reversed; judgment for defendant. 





184 The Insurance Law Journal, Vol. 79 [July, 1932 


AUTOMOBILE 
INDEPENDENCE INDEMNITY CO..v. SANDERSON. No. 6558. 
Circuit Court of Appeals, Ninth Circuit. March 21, 1932. 
Rehearing Denied April 28, 1932. 
57 Federal Reporter (2d) 125. 
1. INSURANCE. 

Oral and written notices given by assured held within reasonable time, 
required by automobile liability policy. 

Assured on the first or second day after accident notified the state 
automobile association in accordance with printed notice on front of policy, 
and was requested to send in a detailed written report which she did 
shortly thereafter, whereupon association notified insured that adjust- 
ment had been referred to insurance company which would conduct all 
further negotiations, and complaint thereafter filed against assured was 
forwarded by her to insurer, as required by terms of policy, thereby 
affording company an opportunity to investigate accident and defend 
suit. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Evidence held not to establish that assured aided and abetted injured person 
in endeavor to recover damage, so as to relieve insurer from liability on auto- 
mobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court of the United States for the Southern Division 
of the Northern District of California; Frank H. Kerrigan, Judge. 

Action by A. A. Sanderson against Independence Indemnity Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

John Ralph Wilson, of San Francisco, Cal., for appellant. 

Daniel A. Ryan and Thomas C. Ryan, both of San Francisco, Cal., for 
appellee. 

Before Wilbur and Sawtelle, Circuit Judges, and McCormick, District Judge 

SAWTELLE, Circuit Judge. 

As stated by appellant, “this is an action upon a policy of liability insurance 
wherein the injured party and judgment creditor seeks to recover from the 
insurance carrier the amount of a judgment obtained against the assured. The 
defense is based upon the violation of provisions of the policy by the assured.” 

The policy referred to, dated December 23, 1929, was issued by appellant to 
Mrs. Maud §S. Mallett of Berkeley, Cal., owner of a certain Buick automobile, 
and insured her against loss arising out of accidents to any person or persons for 
which the said owner is liable for damages. On January 29, 1930, said automobile 
was operated by Helen Mallett with permission of her mother, said Mrs. Maud 
Mallett, and on that date, due to the negligence of Helen Mallett in the opera- 
tion of said automobile, appellee, father of Mrs. Mallett, sustained injuries to 
his person. Appellee brought an action in the state court against Mrs. Mallett 
and Helen Mallett based upon the negligence aforesaid, and recovered a judg- 
ment against them for the sum of $5,504. 

In the complaint filed in the instant case, appellee sets forth the same allega- 
tions of negligence, recovery of the judgment in the state court against the 
defendants therein, issuance of the liability policy to Maud Mallett by the ap- 


pellant, and prays judgment against the latter for $5,504, together with interest 
thereon from September 23, 1930. 


The liability policy was obtained by Mrs. Mallett through the California 
State Automobile Association. It contains the usual provisions with reference to 
notice of accidents, and the like. On the front of the policy as delivered to the 
assured is a printed notice as follows: “Important. For information regarding 
this policy or in the event of loss, communicate with the nearest office of the 
California State Automobile Association, general office 150 Van Ness Avenue, 
San Francisco.” 


On the first or second day after the accident in question, assured, by tele- 
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phone, notified the said association of said accident and was requested by the 
latter to send in a detailed written report, which she did on February 8. The 
said association thereafter wrote the assured the following letter: 
“California State Automobile Association 
“150 Van Ness Avenue, 
“San Francisco, California. 
“Feb. 14, 1930. 

“Re :—Claim #PB—24995. 
“Mrs. Maud §S. Mallett, 2905 Pine Avenue, Berkeley, California. 

“Dear Madam: We wish to acknowledge receipt of your letter of Feb. 8th, 
reporting an accident in which injuries were sustained by your father, while the 
car was being operated by your daughter. 

“At this time, we wish to advise that the adjustment of this case has been 
referred to the Independence Indemnity Co., 340 Pine Street, San Francisco, and 
they will conduct all future negotiations, in view of the fact that they are the 
carriers of your Public Liability insurance. 

“Regretting the occurrence of this misfortune and assuring you of our 
pleasure to be of service at all times, we are, 

“Yours very truly, 
“W. McMahon, Adjuster.” 

The complaint filed by appellee against Mrs. Mallett in the state court was 
forwarded by her to the appellant, Independence Indemnity Company, as required 
by the terms of the policy. The claims superintendent of that company, whose 
duties were the supervision and handling of all claims against the company, 
wrote Mrs. Mallett a letter to this effect: 

“May 8, 1930. 
“Mrs. Maud §S. Mallett, 2905 Pine Avenue, Berkeley, Calif. 
“Dear Madam: 
“Re :3-AL-351. 
“A. A. Sanderson vs. Helen T. Mallett et al. 

“This will acknowledge a copy of the complaint served in connection with 
the above action. 

“In order that you may understand the position of our company, please 
consider the following as a statement of the conditions under which we will 
defend you in connection with this claim. 

‘\Ve will investigate said accident, negotiate settlement of claims arising 
therefrom, and defend any suits brought against the Assured by any person 
claiming to have been injured or damaged as a result of such accident, without 
cost to the Assured, subject to all the conditions, limitations and agreements in 
said policy; all subject to the express understanding, however, that by so doing 
the Company does not waive its policy or legal rights to rely upon the policy 
provisions, and does not agree to pay any settlement that may he negotiated, or 
any judgment that may be rendered against the assured. 

“It is understood, however, that the execution of this agreement by the 
Companv, or any act or statement of any representative of the Company in 
performing said agreement, shall not be considered as an assumption of liability 
for such accident by the Company or as a waiver of any of the Company’s 
rights under the policy, or as a waiver of the disclaimer of liability heretofore 
made, or to operate by way of estoppel against the Company’s assertion of any 
such rights in any litigation which may be brought by the Assured, or any other 
Person, firm. or corporation, against the Company to recover under said policy 
for loss and/or expense, arising out of said accident 

“Yours very truly, 
“R. H. Morrison, Claims Supt.” 

Thereafter, the indemnity company. at its own expense. emploved an attorney 
to represent the assured in the case of Sanderson v. Mallett in said state court. 
and said attorney represented ber at the trial therein and in all subsequent pro- 
ceedings. 

Pursuant to the law of California there was attached to the policy the fol- 
lowine endorsement: 


_. “The Policy to which this endorsement is attached is amended to conform 
with the requirements of Chanter 259, Laws of 1929, of the State of California, 
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and all laws amendatory thereof or supplementary thereto which may be or be- 
come effective while this Policy is in force, as respects any liability for bodily 
injury or death covered by this Policy, but only to the extent of the coverage and 
the limits of liability required by said Chapter ‘and only with respect to the motor 
vehicles disclosed in the Policy. 

“It is further agreed that to the extent of the coverage required by said 
Chapter and within the limits stated in said Chapter, this Policy is subject to 
the following additional provisions: ; 

“(a) The liability of the Company under this Policy shall become absolute 
whenever loss or damage covered by the Policy occurs, and the satisfaction by 
the Insured of a final judgment for such loss or damage. Upon the recovery of 
a final judgment against the Insured for any such loss or damage the judgment 
creditor shall be entitled to have the insurance provided by this endorsement ap- 
plied to the satisfaction of the judgment. * * * 

“Nothing herein contained shall be held to waive, alter, vary or extend any of 
the conditions, agreements or limitations of this Policy, other than as above 
stated. 

“This endorsement, issued by the Independence Indemnity Company, when 
countersigned by a duly authorized official or agent of the Company, and attached 
to Policy No. 044842 issued to Maud S. Mallett of Berkeley, Calif, shall be valid 
and shall form part of the Policy.” 

Appellant contends that, notwithstanding the provisions contained in_ this 
indorsement, it is not liable to appellee. This contention is based upon the pro- 
position that the insured, subsequent to the ‘accident, violated certain conditions 
and provisions of the policy and that the injured party’s [appellee’s] rights under 
the policy are no greater than the rights of the assured, and that this is especially 
true where the insurer, as was done in this case by said letter of May 8, notified 
the. assured before undertaking the defense of the action brought by the injured 
person, that it would “defend the action under a full reservation of all rights.” 

Appellee, on the other hand, contends that appellant’s allegations are without 
merit, and that under the terms of the policy, as modified by the laws of California, 
liability attached upon the occurrence of the accident, and that nothing which 
either the assured or the appellant may do will relieve the latter of liability to the 
judgment creditor. However, appellee says that the authorities cited hy the 
appellant as sustaining the proposition are not applicable here. 

“Other cases cited by appellant are not applicable here, for the reason that 
there has been a full compliance by Mrs. Mallett with all of the terms and con- 
ditions of the policy as found by the trial court. Under the findings, which are 
fully sustained by the evidence, Mrs. Mallett could recover from the appellant in 
accordance with the terms of the policy. In that particular, we do not contend 
for any distinction, between the right of the assured, Mrs. Mallett, and the in- 
jured person, Judge Sanderson.” (Second italics our own.) 

This concession by the appellee and the statement by appellant that “the de- 
fense is hased upon the violation of provisions of the policy by the assured” make 
it unnecessary for us to construe the above-quoted California Financial Re- 
sponsibility Act set forth in the indorsement attached to the policy. ; 

To establish its defense appellant further states that it relies upon the testi- 
mony of Mrs. Mallett herself and certain letters written by or for her and in- 
troduced in evidence, that such testimony and evidence shows that she violated 
sections 3 and 4 of the nolicy. Those sections are as follows: 

“Prompt Notice of Claims. 

‘3. Upon the occurrence of any accident covered by this Policy, the Insured 
shall give immediate written notice thereof to the Companv at its Home Office, 
and forward to the Company forthwith after receipt thereof every process. plead- 
ing and paper of anv kind relating to any and all claims, suits and proceedings. 

“Settlement of Claims. 

“4 The Insured shall make no settlement of anv claim arising hereunder, nor 
incur any expense. without the written consent of the Company. The Insured 
shall co- gw rate fully with the Company in disclosing all the facts known to him 
ahout the happening of every ‘accident, the making of every claim and the filing 
of every suit, and also shall testify if required, render his aid in the securing of 
evidence, the attendance of witnesses at a trial or hearing and in the prosecution 
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of an appeal in the event one is taken. The Insured shall not in any way acknowl- 
edge or admit any liability on account of any accident, nor settle any claim or suit 
resulting therefrom, nor aid or abet the claimant, nor without the consent of the 
Company incur any expense other than for such immediate medical or surgical 
aid as is imperative at the time of the accident.” 

First we shall consider the question of notice of the accident. It is ad- 
mitted by appellee that the written notice of the accident was not given by the 
assured directly to the appellant, but it is contended that the notice addressed 
to the California State Automobile Association, which was by the latter delivered 
to the appellant in due course, was legally sufficient, especially in view of the 
fact that the appellant was given full opportunity to make an investigation of 
the facts and to defend the suit in the state court. 

It will be observed that the above-quoted section 3 required the insured to 
give immediate notice of the accident. In the case of New Jersey Fidelity & 
Plate Glass Insurance Co. v. Love, 43 F.(2d) 82, 85 (C. C. A. 4), cited by appel- 
lant, the policy contained a provision requiring the insured, in the event of a 
suit, to “immediately” forward to the company every process served upon her. 
The court in that case, in defining the word “immediately,” said: “It is true that 
while the process is required to be ‘immediately’ forwarded, nevertheless the 
word ‘immediately’ is not given a rigid construction, but means that the process 
must be forwarded within a reasonable time under all circumstances of the case. 
Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 345, 22 S. Ct. 833, 46 L. Ed. 
1193.” (Italics our own.) 

In the above-cited case of Fidelity & Deposit Co. vy. Courtney, 186 U. S. 342, 
346, 22 S. Ct. 833, 835, 46 L. Ed. 1193, the court quoted from the case of Ward 

Maryland Casualty Co., 71 N. H. 262, 51 A. 900, 93 Am. St. Rep. 514, as fol- 
lows: “‘The defendants’ liability depends in part upon the answer to the ques- 
tions whether the plaintiffs gave them “immediate” notice in writing of O’Con- 
nell’s accident, the claim made on account of it, and the suit that was brought 
to enforce the claim. This involves an ascertainment of the meaning of the 
word “immediate” as used in the policy. The word, when relating to time, is 
defined in the Century Dictionary as follows: “Without any time intervening: 
without any delay; present; instant; often used, like similar absolute expressions, 
with less strictness than the literal meaning requires,—as an immediate answer.” 
It is evident that the word was not used in this contract in its literal sense. It 
would generally be impossible to give notice in writing of a fact the instant it 
occurred. It cannot be presumed that the parties intended to introduce into the 
contract a provision that would render the contract nugatory. As “immediate” 
was understood by them, it allowed the intervention of a period of time between 
the occurrence of the fact and the giving of notice more or less lengthy accord- 
ing to the circumstances. The object of the notice was one of the circumstances 
to be considered. If it was to enable the defendants to take steps for their pro- 
tection that must necessarily be taken soon after the occurrence of the fact of 
which notice was to be given, a briefer time would be required to render the 
notice immediate according to the understanding of the parties than would be 
required if the object could be equally well attained after considerable delay. For 
example, a delay of weeks in giving notice of the commericement of the em- 
ployee’s suit might not prejudice the defendants in preparing for a defense of the 
action, while a much shorter delay in giving notice of the accident might pre- 
vent them from ascertaining the truth about it. The parties intended by the 
language used that the notice in each case should be given so soon after the fact 
transpired that, in view of all the circumstances, it would be reasonably imme- 
diate. If a notice is given “with due diligence under the circumstances of the 
case, and, without unnecessary and unreasonable delay,” it will answer the re- 
quirements of the contract. [Cases cited.] Whether the notices were reasonably 
immediate —like the kindred question of what is a reasonable time,—are ques- 
tions of fact that must be determined in the superior court. [Cases cited.]’” 
(Italics our own.) 

\s above stated, the automobile association by letter advised Mrs. Mallett 
that the adjustment of the case had been referred to the appellant, Independence 
Indemnity Companv, who would conduct all further negotiations. There is no 
claim hy the appellant that this report was not received in due course. The 
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claim is that the notice was not given to the appellant immediately after the 
accident as required by the terms of the policy. 

[1] The object of section 3 was to afford the company an opportunity to in- 
vestigate the accident and defend any suit brought against itself or the insured, 
and we are of the opinion that the oral and written notices above referred to 
were sufficient for that purpose, and that same were given within a reasonable 
time after the accident. 

[2] Appellant refused to pay the judgment rendered against the assured on 
the further ground that the assured violated section 4 of the policy and in par- 
ticular that she, as nominal defendant, aided and abetted appellee in his effort to 
collect damages, and that such violation by the assured bars a recovery on the 
policy by appellee, the injured person. As above stated, appellant relies upon the 
testimony of Mrs. Mallett herself to establish its defense. She was called as a 
witness in the instant case by the appellant and testified in its behalf. She testi- 
fied that, within a few days after the receipt of a letter from the association, she 
telephoned the appellant and asked why they had not responded to the notification 
they had received from the automobile association, and that she got no satis- 
factior from them (this is not denied); that she thereupon, in writing, notified 
the company that the automobile association had informed her that they had 
turned the matter of her insurance over to them for adjustment, and that she 
had placed the matter in the hands of Mr. Finlay Cook of San Francisco, an 
associate of her father in the legal profession, and referred them to him in any 
matter concerning the adjustment of the claim under the policy. She further 
testified that she had a conversation with Mr. Down, adjuster for the indemnity 
company, who criticized her for having consulted Mr. Cook about the matter, 
and that she explained to Mr. Down that the sole reason she had done so was 
the fact that she was leaving town and, having received no word from the in- 
surance company, she had taken the policy to Mr. Cook so that he might re- 
present her during her absence, not as an attorney, but merely as a friend of 
the family; that later, another adjuster representing the company came and asked 
her for a statement in writing, which she gave him; that she gave the represen- 
tative of the company the names of all the witnesses that she know of and told 
them all she knew about the accident. She also testified that she was not an 
eyewitness thereto. 

The evidence chiefly relied upon by appellant as showing that assured aided 
and abetted the appellee in an endeavor to collect damages from appellant is: 

1. The letter of February 8 written by assured to the automobile association. 
This letter contains a written report of the accident and the injuries received by 
the appellee. Therein is recited the fact that appellee’s left arm was broken, thzt 
he was then confined in a hospital, and that up to that time he had expended 
$250 for hospital expenses, and that he was 82 years old. The letter also gave 
the name of the hospital in which appellee was confined, the name of the phy- 
sician in charge, and concluded: “Any further information you desire will be 
freely furnished you whenever you desire.” 

2. The letter of February 19 from assured to appellant in which she advised 
the latter that she had been informed by the automobile association that they had 
turned the matter of her insurance over to appellant for adjustment, and that 
she had placed the matter in the hands of Mr. Finlay Cook. 

Mr. Cook, who was also called on behalf of the defendant, testified that he 
was never employed by assured, and that he never acted for her in any capacity; 
that the only thing he was to do was to hold himself in readiness to act as 3 
medium of communication between her and the company in the event that they 
wished to communicate with her during her absence. 


3. The letter of March 31 from assured (at appellee’s request) setting forth 
in some detail appellee’s loss and injuries and reciting: “Today for the first 
time my father has spoken to me fully of the compensation he will accept tor 
the injury, if settled without delay and with the understanding that if his offer 
of such compromise settlement is not accepted this proposition shall not be used 
to the advantage or disadvantage of either party interested, in case litigation 
should ensue, as such settlement he will accept $5,500.00.” 

Appellee testified that the accident happened January 29, that he was in the 
hospital approximately two months, that when he returned assured informed him 
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that one of the company’s adjusters had made inquiry of her as to the amount 
of appellee’s expenses, and that he (appellee) entertained the idea that the com- 
pany would make a settlement. This, we think, probably accounts for assured’s 
writing the letter containing appellee’s offer of compromise. 

This letter discloses the fact that appellee had been a member of the San 
Francisco bar for many years, and was for six years a superior judge. It is 
not likely that he was ignorant of his legal rights. 

In our opinion, the evidence fails to establish that assured aided and abetted 
appellee in his endeavor to recover damages, especially in view of Mrs. Mallett’s 
positive testimony to the effect that “J answered everything the adjuster asked 
me and cooperated as much as I could.’ This testimony of appellant’s own wit- 
ness was uncontradicted unless we accept appellant’s contention that her acts be- 
lied her words. 

[3, 4] In cases of this character, the judgment of the trial court, a jury hav- 
ing been waived, has the force and effect of the verdict of a jury, and the 
judgment will not be reversed where there is substantial evidence upon which to 
base it. 

We have carefully read the entire record and are of the opinion that the 
judgment should be affirmed. It is so ordered. 


FT. DEARBORN INS. CO. et al. v. HEATON. 7 Div. 94. 
Supreme Court of Alabama. March 17, 1932. 
140 Southern Reporter 441 
1. INSURANCE. ; 

Injured party’s bill against automobile liability insurer, under policy alleged 
to cover 1930 model eld not demurrable as failing to show that policy was issued 
after statute authorizing suit (Code 1923. $$ 8376, 8377). : 

Bill negatived any idea that policy was issued prior to adoption of 

Code 1923, §§ 8376. 8377. where it alleged that policy covered period from 

May 12, 1930, to May 12, 1931, and described automobile as 1930 model. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

2. INSURANCE. ve 

Date of issuance of automobile liability policy eld prima facie same as day 
policy went into effect. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE. 

Injured party’s bill against automobile liability insurer held sufficient against 
general demurrer though not specifically charging that automobile driven by 
insured was that covered by policy (Code 1923, §§ 8376, 8377). 

There was no ground of demurrer raising this point, and facts set out 

in bill sufficientiy covered automobile insured as against general de- 

murrer for want of equity. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

4. INSURANCE. 

__ Statutes declaring indemnity insurer’s liability absolute when loss occurs 
within contract, and authorizing suit against insurer by person injured in own 
name after obtaining judgment against insured, held not to violate Fourteenth 
Amendment (Code 1923, §§ 8376, 8377; Const. U. S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

\ppeal from Circuit Court, Etowah County; O. A. Steele, Judge. 

Petition. or bill in equity by J. W. Heaton against Charles Eady and the 
Fort Dearborn Insurance Company. From a decree overruling a demurrer to 
the bill, respondents appeal. 

Affirmed. 

C. J. Griffith, of Birmingham, for appellants. 

McCord & McCord, of Gadsden, for appellee. 

\npEeRsoN, C. J. 

Petition or bill in equity under sections 8376, 8377 of the Code of 1923, to 
subject the proceeds of an insurance policy to a judgment obtained against the 
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insured for injuries sustained by an automobile driven by said insured and 
covered by said policy. 

[1, 2] The first insistence as to error was the failure of the trial court to 
sustain the appellants’ seventeenth ground of demurrer, which reads as follows: 
“For that from aught appearing said contract of insurance described in said bill 
was entered into prior to the adoption of Section 8376 and Section 8377 of the 
1923 Code of the State of Alabama.” 

We think the bill negatives any such idea; it says the policy was issued 
covering a period from “noon on the 12th day of May, 1930, to noon on the 
12th day of May, 1931.” It also gives the number of the policy and describes a 
Ford car as “Model—A. roadster, year 1930.” It cannpt be reasonably inferred 
that a policy was issued before the adoption of the Code of 1923 on a car not 
put upon the market until seven years thereafter and covering a period between 
May 12, 1930, and May 12, 1931. Moreover, there was no ground of demurrer 
for a failure of the petition to give the date of the issuance of the policy and it 
was prima facie the day it went into effect, to wit, May 12, 1930. 

[3] The second contention is that the bill fails to specifically charge that 
the automobile driven by Eady, the insured, was the one covered by the policy. 
It is sufficient to say, we find no ground of demurrer raising this point and the 
facts set out sufficiently cover the automobile insured as against a general de- 
murrer for want of equity. 

[4] It is next and lastly insisted that our statutes, sections 8376, 8377 of the 
Code of 1923, violate the Fourteenth Amendment to the Federal Constitution. 
Counsel candidly admits that our case of Federal Automobile Ins. Association y. 
Abrams, 217 Ala. 539, 117 So. 85, is contrary to his insistence, but seeks to 
persuade us to depart from the holding in said case. We regard said case as 
sound and supported by well-considered authorities there cited and decline to 
recede from the position there taken. See, also, the case of George vy. Em- 
ployers’ Liability Corporation, 219 Ala. 307, 122 So. 175, 72 A. L. R. 1438, and 
cases there cited. 

The trial court did not err in overruling the demurrers to the bill or petition, 
and the decree of the circuit court is affirmed. 

Affirmed. 

Gardner, Bouldin, and Foster, JJ., concur. 


NORTHWESTERN CASUALTY & SURETY CO. v. ROSE. No. 170. 
Supreme Court of Arkansas. Feb. 29, 1932. 
46 Southwestern Reporter (2d) 796. 


1. INSURANCE. 

Under proviso, in automobile liability policy “insured shall not voluntarily 
assume liability,” insurer is liable only for immediate relief insured gave injured 
party, unless insured was liable for injury inflicted. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Hospital and medical expenses necessarily incurred by party injured in 
automobile accident held recoverable under automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by Charles C. Rose against the Northwestern Casualty & Surety Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Buzbee, Pugh & Harrison, of Little Rock, for appellant. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellee. 

Butier, J. 

This action was instituted by appellee against appellant, Northwestern Cas- 
ualty & Surety Company, to recover from appellant under an automobile liability 
insurance policy for sums appellee expended for medical bills and hospital bills 
for one Ben D. Bonner struck by appellee’s automobile. 

_ On the trial of the case the appellant took the position that it was not liable 
for medical and hospital bills because of the following provision in the policy: 
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“The assured shall co-operate with the company at all times in facilitating the 
disposition of claims and suits but shall not voluntarily assume any liability nor 
incur any expense or settle any claim except at his own cost without the written 
consent of the company. In case of personal injury the assured may provide at 
the company’s expense such first aid as is imperative at the time of the accident.” 

[1] Upon this theory the appellant first requested a peremptory instruction 
for a verdict in its favor and, such instruction being refused, it requested by 
instruction No. 2 a declaration that the appellee was only entitled to recovery 
for expenses incurred in securing immediate aid necessary at the time to relieve 
the sufferings of Bonner and to see that he reached a place for treatment. The 
court refused to give instruction No. 2 as requested, but modified the same by 
adding the words, “unless Mr. Rose was liable to Mr. Bonner for his injury and 
damages.” The instruction, as modified, reads as follows: “You are in- 
structed that in this case plaintiff is entitled to recover only for such immediate 
and imperative aid as was necessary to at the time relieve the sufferings of Mr. 
Bonner, unless Mr. Rose was liable to Mr. Bonner for his injury and damages.” 

The trial resulted in a verdict in favor of the appellee for $1,640.05, the 
amount admittedly expended for medical bills and hospital fees. 

[2] Hospital charges and expense of medical treatment and such other ex- 
penses as are necessarily incurred in the usual and ordinary treatment of a 
victim of an accident are among the damages which are the direct and proxi- 
mate result of the injury for which a recovery may be had against one whose 
negligent conduct causes the injury and, therefore, comes within the terms of a 
liability insurance policy such as the one before us, by which the «ssured is 
indemnified against liability for damages suffered by any person on account of 
the operation by the assured of an automobile causing the-injury. U. S. 
Casualty Co. v. Johnston Drilling Co., 161 Ark. 158, 255, S. W. 890, 34 A. L. R. 
727. 

[3] The appellant now concedes the rule announced and the correctness of 
the court’s modification of its instruction No. 2, but insists that there could be no 
recovery except for the expenses of first aid because the evidence does not 
justify the finding that the appellee was liable for the accident. After the 
appellant was notified of the accident, it procured an explanatory statement 
from Mr. Rose, and presumably after other investigations settled with Mr. 
Bonner, the injured person, for $5,000 exclusive of the amount expended by Mr. 
Rose for hospital and medical attention for Bonner, and, during the course of 
the settlement with Mr. Bonner, Mr. Rose was advised by the appellant that 
Bonner was willing to accept $5,000 in settlement provided the former would 
assume for his own account the medical and hospital bills which he had paid. 
This Mr. Rose declined to do. Because of this refusal and the contention of 
the appellant as to the law of the case noted above, it seems that the testimony 
regarding the accident was not fully developed; the only testimony taken with 
respect to the same being that of Mr. Rose himself. We, however, are of the 
opinion that this was sufficient to warrant the jury in finding that there was 
liability. It is the well-settled rule that the duty rests upon the driver of an 
automobile to exercise ordinary care in its operation and in the exercise of such 
care it is his duty to keep a constant lookout to avoid injury to others. This is 
particularly incumbent upon him when driving on the street of a city in order 
to avoid injury to pedestrains, as he should anticipate their presence upon such 
streets and their equal right to their use. Murphy v. Clayton, 179 Ark. 225, 15 
§.W.(2d) 391; Byrd v. Galbraith, 172 Ark. 219, 288 S. W. 717; Smith A. T. Co. 
v. Simmons, 181 Ark. 1024, 28 S.W.(2d) 1052; Duckworth v. Stevens, 182 Ark. 
161, 30 S.W.(2d) 840: Morel v. Lee, 182 Ark. 985, 33 S.W.(2d) 1110. 


[4] It is the rule arising from common custom and recognized by law 
(Castle’s Supplement 1927, § 55061; Huddy, Cyc. Auto Law, vols. 3, 4, p. 157) 
that it is the duty of the driver of a motor vehicle to keep to the right of the 
road, and whether this is done or not is a matter to be considered by the jury 
in determining the question of negligence. The accident to Bonner occurred on 
Woodlawn avenue just beyond where it passes out of Prospect avenue. Wood- 
lawn does not leave Prospect at a right angle as is usual in city streets, but at 
less than a 45-degree angle, so that on leaving Prospect and entering Woodlawn 
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one has a clearer view of the way ahead than where a street crosses at right 
angles. Mr. Rose was driving to his home on Woodlawn and approached on 
Prospect avenue turning into Woodlawn driving at about the center of the 
street because it was a gravel street and he was selecting the smoothest part of 
the road. This was on the 16th day of November on a rainy evening. It was 
dark, but the street lights had not yet been turnd on. H had passed the inter- 
section of Prospect and Woodlawn about four car lengths, “when all at once a 
man loomed up in front” who appeared to be walking toward Rose. Rose thought 
the man too close to apply his brakes and stop the car and thought that he 
could avoid striking him by turning quickly to the right. This he did, but did 
not accomplish his purpose, striking the man with the left lamp and fender of 
his car, causing him to fall and the wheels of the car to pass over him. There 
was no one present at the time of the accident except Mr. Rose, the driver of 
the car, and Mr. Bonner, who received the injury. Within a short time, how- 
ever, some one came who telephoned for an ambulance, and Bonner was taken 
to the hospital at the direction of Rose, where he was treated for about a week 
and it was then deemed nécessary to amputate his left leg. This operation was 
performed and Mr. Rose paid the hospital expenses including nurse’s hire, 
surgeon’s fees, and other necessary expenses, amounting in all to the sum 
sued for. 

[5] The testimony is silent with reference to the direction from which Bon- 
ner was crossing the street, but it is reasonable to infer that it was from the 
left of the driver of the automible as the left light and fender kncoked him down. 
The manner in which Woodlawn leaves Prospect avenue does not require any 
considerable slowing down of a car to make the turn, and it was in testimony 
that the car was being driven at about 18 miles an hour and was slowed down 
somewhat on entering Woodlawn. There is no testimony as to whether or not 
the horn was sounded on making the turn or as to whether the headlights of 
the car were burning. If the lights on the car were not burning, it would have 
been extremely difficult to see ahead at all, and the jury might have inferred 
that under the conditions then existing the lights were burning and, if so, that 
they cast light a sufficient distance ahead to enable Bonner’s presence on the 
street to have been discovered in time for the driver of the car to stop the same 
by an application of the brakes or to have turned it to the right-hand side of 
the street, where it properly belonged, and thus to avoid the injury to Bonner. 
There was no question raised as to the contributory negligence of Bonner, nor 
is there any evidence regarding his actions except the impression of Mr. Rose, 
who stated that “he was angling across the street” and that the point of accident 
was not at the crossing. It must have been very near the crossing, however, 
since the accident occurred just after the car was “straightened out on Wood- 
lawn and in about the center of the street.” All of these circumstances raised 
a question of fact as to whether or not the appellee was in the exercise of 
ordinary care, and such circumstances are sufficient to sustain the finding that 
he was not. 

The judgment is therefore correct, and it is affirmed. 


SEARS v. ILLINOIS INDEMNITY CO. Civ. 506. 


District Court of Appeal, Fourth District, California. Feb. 24, 1932. 

9 Pacific Reporter (2d) 245. 
1. INSURANCE. 

Provision in indemnity insurance policy that insurer shall not be liable while 
automobile is driven by person under 16 held binding between parties. 

An “insurance policy” is a contract between two persons whereby one, 
the insured, agrees to’ pay to the other, the insurance company, certain 
sums, and the latter, the company, agrees under certain conditions, to 
indemnify the former, the insured, against liability or against loss from 
liability. ; , 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 
Statute permitting injured persons after judgment to sue indemnity insurers 
imposes no liability for accidents not covered by policy (St. 1919, p. 776) 
(For other cases, see Insurance, Dec. Dig. § 435.) 
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3. INSURANCE. 

\Vhere insurer is not liable to insured because automobile was driven by 
person under sixteen, person injured has no claim against insurer (St. 1919, p. 
776). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4, INSURANCE. 

Where indemnity insurer defended action against insured under nonwaiver 
agreement, insurer waived none of its rights under the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from Superior Court, San Bernardino County; Charles L. Allison, 
Judge. 

Action by Helen Sears, a minor, by E. P. Guthrie, her guardian ad litem, 
against the Illinois Indemnity Company. From judgment for plaintiff, defendant 
appeals. 

Reversed and remanded, with directions. 

Kidd, Schell & Delamer, of Los Angeles, for appetlant. 

L. M. Cox, of San Bernardino, for respondent. 

LAMBERT, Justice pro tem. 

The facts leading up to this case are briefly that on the 8th day of May, 1927, 
Gilbert Angrimson owned a Buick automobile. This automobile was being driven 
by one Wilson Parker, who was then a boy of the age of 15 years, 4 months, and 
29 days. While he was driving the car an accident occurred in which the plaintiff 
and respondent herein, Helen Sears, sustained injuries. The respondent then 
sued Gilbert Angrimson, his wife, Gilbert Kent Angrimson, the son of Gilbert 
\ngrimson, and his wife, and Wilson Parker, for damages for these injuries. At 
the time of the happening of the accident Gilbert Angrimson was insured in the 
Illinois Indemnity Company, the appellant herein, under a policy of indemnity 
insurance. In the first action the Illincis Indemnity Company, appellant herein, 
employed counsel and defended the action on behalf of all the Angrimsons. 
Wilson Parker was represented by other counsel. Before defending the suit 
the appellant herein entered into a nonwaiver agreement with Gilbert Angrimson 
and his wife wherein it was agreed that by defending the suit it did not waive 
any of the terms or conditions of the policy or admit any liability under it. 
It was quite elaborate, but the purpose of it was to preserve whatever defense 
the appellant might have to a suit against it in case plaintiff recovered judgment 
in the then pending action. The first action was tried by a jury and resulted in 
a judgment in favor of respondent against Gilbert Angrimson and Gilbert Kent 
\ngrimson, his son, but no judgment was rendered against Wilson Parker. 
The appellant herein refused to pay the judgment on the ground that inasmuch as 
the car was being driven at the time by a person under 16 years of age it was 
not liable under its policy. The respondent then, in pursuance of the Statutes 
f 1919 (St. 1919, p. 776), brought an action against appellant on the judgment 
heretofore mentioned, which action resulted in a judgment against appellant in 
the sum of $5,000, the amount of the policy. This appeal is prosecuted from the 
judgment so rendered. 

"he appeal presents two questions: First, whether appellant was liable under 
its policy in view of the fact that the automobile at the time of the accident was 
being driven by a person under 16 years of zge; second, whether appellant waived 
this defense by employing counsel and defending the Angrimsons in the first suit. 
_ Taking up the first proposition, we find this policy contains the following 
clause with reference to this matter: “Exclusions: 2. This company shall not be 
lable for: (a) * * * (d) while driven or manipulated by any person under the 
influence of intoxicating liquor or under the age fixed by law, or under the age 
! sixteen years in any event. * * * ” 


The trial court found in this action (finding 10) that at the time respondent 
Was injured the Buick automobile was being driven by Wilson Parker, a minor, 
of the age of 15 years, 4 months, and 29 days. The court also in the same 
inding found that “Gilbert Kent Angrimson, one of the defendants in said case, 
Was present in said Buick automobile at the time the said accident occurred and 
the said automobile was at said time in the control of, under the management of 
and heing operated by the said Gilbert Kent Angrimson.” From the foregoing 
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finding it will be seen, and it is admitted, that the car was being driven by a 
minor under 16 years of age at the time of the accident, and comes squarely 
within the excepted class in the policy. 

Turning now to the decisions for some light on the subject, we find that able 
and industrious counsel in the case have been unable to find the problem exactly 
solved by any decision in this state, and our own efforts have met with no more 
success. However, we do find in California, cases similar in principle. In Mary- 
land Casualty Co. v. I. A. C., 178 Cal. 491, 173 P. 993, which was a case in which 
the company had issued a workmen’ s compensation policy covering the liability of 
the employer because of the injury to any employee “engaged in general farm 
work, excluding the operation of farm machinery,” an employee, while standing 
in the field and using a light to guide the engineer, who was operating the 
machine, was injured by a bar attached to a disk harrow which was being pulled 
by the machine. The court held that the company was liable because the 
employee so injured was not operating the machine. Holding that the policy 
did not cover injuries to those actually engaged upon the machine, the court 
says, with reference to the exclusion provision of the policy, page 494 of 178 
Cal., 173 P. 993, 994: “We think, therefore, that the meaning of the phrase should 
be restricted so that it would include those who were actually engaged upon the 
machine, and not those who were assisting in general operations for which the 
machine furnished only the motive power.” 

In Coolidge v. Standard Accident Insurance Co. (Cal. App.) 300 P. 885, June 
11, 1931, which was a case wherein the accident occurred in 1926, at the time of 
the accident and automobile was being operated with a trailer attached. The fact 
that the trailer was so attached had nothing to do with the accident. The policy 
excluded operation of the automobile while a trailer was attached thereto. No- 
tice of the accident was not given the insurance company until May 12th. The 
insurance company undertook the defense of the action between the injured party 
and the insured under a written reservation of rights. It was claimed that the 
fact that a trailer was attached to the automobile did not negative liability upon 
the part of the insurance company, and it was further contended that, even if it 
did, the undertaking of the defense of the suit against the insured constituted a 
waiver of the right of the insurance company to rely either upon the fact of the 
trailer being attached to the automobile or on the fact of the delayed notice. The 
court held that the operation of the automobile with a trailer attached resulted 
in there being no liability upon the company under the policy for an accident 
occurring under such circumstances. In this connection the court says, page 300 
P.: “There is, however, no evidence in the present case that the trailer did 
actually cause the accident or that it materially contributed to the mishap. The 
answer did allege that the trailer was attached to the automobile at the time of 
the accident, and the claim was made that this fact exempted the company from 
liability. It is true the answer failed to allege that the attached trailer actually 
caused the accident or that it contributed to the affair. It was not necessary to 
make these allegations. The defendant’s exemption from liability does not de- 
pend upon the attached trailer becoming the cause of the accident or even con- 
tributing to the casualty. The very fact that the trailer was being towed at 
the time of the accident relieved the defendant from liability according to the 
specific terms of the insurance policy. The company was entitled to protect itself 
against this added hazard. The unambiguous terms of the policy did exempt the 
company from liability while the automobile was towing a trailer.” 

In other jurisdictions we find some cases cited by appellant touching the 
principle under consideration as follows: In Morrison v. Royal Indemnity Com- 
pany, 180 App. Div. 709, 167 N. Y. S. 732, 733, the policy of —— insurance 
provided that the company would not be liable for injuries caused in whole or 
in part by an automobile while being driven or manipulated by any person in 
violation of law as to age, or, if there were no legal age limit, under the age of 
sixteen years. At the time the accident occurred the driver of the automobile was 
seventeen years of age. Consequently the provision of the pclicy which became 
important was that exempting the company where the automobile was _ being 
driven by a person in violation of law as to age. The accident —— in New 
York. The New York statute (Highway Law [Consol. Laws c. 25] § 282, subd 
2, as added by Laws 1910, c. 374) provided: “Age of Operator. No person shall 
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operate or drive a motor vehicle who is under eighteen years of age, unless 
such person is accompanied by a duly licensed chauffeur or the owner of the mo- 
tor vehicle being operated.” It appeared that the driver of the automobile at the 
time of the happening of the accident was not accompanied by a duly licensed 
chautfeur or by the owner of the automobile. The court held that he was driv- 
ing the automobile in violation of the provisions of the New York statute as to 
age limit. The court therefore held that there was no liability under the policy 
upon the part of the defendant insurance company, and a judgment of nonsuit 
against the plaintiff was affirmed. 

In Wagoner v. Fidelity & Casualty Company, 215 App. Div. 170, 213 N. Y. S. 
188, the policy again provided against liability caused by any automobile while 
operated hy or while in charge of any person who was either under the age fixed 
by law for the driver of automobiles or who in any event was under the age of 
sixteen years. Again it happened that the driver of the automobile was seventeen 
years of age. The accident happened in New York, and the same statute applied 
as in the previous case. Again since the driver was not accompanied by a licensed 
chauffeur or the owner of the automobile the court held that there was no liabil- 
ity upon the insurance company under its policy, and a judgment in favor of 
the plaintiff was reversed and the complaint ordered dismissed. 

The case of Oxford vy. Fidelity & Casualty Company, 248 Pa. 312, 93 A. 
1072, involved an employer’s liability insurance policy which, however, provided 
that it did not cover injuries suffered or caused by a minor hired contrary to law 
or by a minor while performing work contrary to law. The statute prohibited 
the employment of minors under the age of eighteen in certain work. The plain- 
tiff employed such a minor on such work, and the minor sustained an injury. It 
was held that the defendant insurance company was entitled to defend the case 
on the ground that the accident was not covered by its policy. 

Fidelity & Casualty Company v. Palmer, 179 Ky. 518, 200 S. W. 923, L. R. A 
1918C, 808, involved an elevator liability insurance policy. Again the policy 
contained a condition whereby it would not cover injuries or death suffered or 
caused by the elevator while being operated by a boy under the age fixed by law 
for elevator attendants. The elevator was in fact being operated by a hoy under 
the age fixed by law and a passengegr therein was injured. It was held that the 
insurance company was not liable under the terms of its policy and that it was 
immaterial what cause produced or brought about the injury to the passengers. 
It was further held that it was also immaterial whether that injury was caused 
hy some act or omission on the part of the boy running the elevator, or was 
caused by some defect in the elevator. The court held that the policy simply did 
not cover the accident and that there could, therefore, be no liability upon the 
nsurance company. The court says, page 522 of 179 Ky., 200 S. W. 923, 924: 
“A further argument is made by counsel for the hotel company that as the 
accident and resulting injury suffered by the passenger who recovered damages 
frem the hotel company was due to a structural defect in the elevator and not 
to any fault or negligence on the part of the operator, the insurance company 
should not be allowed to escape liability under the contract. But if we should 
attempt to adopt this construction, we would ,be at once confronted by the words 
of the contract exempting the insurance company from liability for ‘injuries to 
any person in or about the elevator while operated by or in charge of any person 
under the age fixed by law for elevator attendants.’ So that giving to these 
exempting words their ordinary meaning and such meaning as they would have 
in common, everyday usage, it make no differenace what cause brought about 
the accident or injury, or how it happened. The exemption clause is sweeping in 
its terms, and the only fact necessary for the insurance company to establish to 
make the exemption from liability effective is to show that the elevator at the 
time the injury complained of happened was operated by or in charge of a per- 
son under the age fixed by law for elevator attendants. The exemption of the 
company from liability does not depend on the fact that the injury was caused 
brought about by some act of omission or commission on the part of the 
elevator attendant. but on the fact that a prohibited elevator attendant was operating 
or in charge of the elevator. When the elevator is being operated by a prohibited 
attendent it is wholly immaterial what cause produced or brought about the acci- 
dent or death to the passenger.” 
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Kilby Car, etc., Co. v. Georgia Casualty Company, 209 Ala. 356, 96 So. 319, 
320, involved an employer’s liability policy whereby the company agreed to in- 
demnify the employer for claims for damages from bodily injuries, excluding, 
however, injuries “suffered by or causd by any child employed by the assured 
contrary to law as to age.” <A child was so employed contrary to law as to age. 
The insurance carrier paid out certain moneys on account of the claim made by 
the employer and then on discovering the facts brought this action to recover said 
moneys so paid. Judgment went in favor of the employer, and the insurance com- 
pany’s motion for a new trial was granted. The employer appealed from this 
order. The order was affirmed, the Supreme Court holding that under the policy 
there was no liability upon the part of the insurer whether or not the unlawful 
employment was the cause of the injury. Again the court holds that the acci- 
dent simply was not covered by the policy, and in this connection it says, page 
358 of 209 Ala., 96 So. 319, 320: “The foregoing is in line with the recognized 
rule that policies of insurance must be construed more strongly against the in- 
surer; still the words of the policy must be given the meaning which they ordinar- 
ily bear, and, where it is manifest, as it is in the instant contract, that the inten- 
tion should attach only in given circumstances, the law will uphold the contract 
according to its true intent and import. It is a common expression of insurance 
law that the policy is the measure of the rights of everybody under it. N. W. 
Ins. Co. v. McCue, 223 U. S. 252, 32 S. Ct. 220, 56 L. Ed. 426, 38 L. R. A: (N. &) 
57; Morgan vy. Prudential Life Ins. Co., supra [209 Ala. 110, 95 So. 355].” 

From the above authorities, which appear logical and sound, it would seem 
that the age of the driver of the car would be a good defense as between An- 
grimson and the insurance carrier. The Supreme Court in Hynding v. Home 
Accident Ins. Co., reported in 7 P.(2d) 999, 1000 (Jan. 30, 1932), discusses the 
question of certain provisions of policies similar in their general provisions to 
the one under consideration. In that case the plaintiff, after obtaining a judg 
ment against the negligent driver, the insured, brought an action against the in- 
surance carrier to recover on the judgment pursuant to the statute of 1919. 
Stats. 1919, p. 776. This act, so far as it is material here, provides as follows: 
“No policy of insurance against loss or damage resulting from accident to, or in- 
jury suffered by another person and for which the person insured is liable * * * 
or, against loss or damage to property caused by * * * any vehicle, and for which 
loss or damage the person insured is liable, shall be issued or delivered to any 
person in this state * * * unless there shall be contained within such, policy a 
provision that the insolvency or bankruptcy of the person insured shall not re- 
lease the insurance carrier from the payment of damages for injury sustained or 
loss occasioned during the life of such policy and stating that in case judgment 
shall be secured against the insured in an action brought by the injured person or 
his heirs or personal representatives, in case death resulted from the accident, 
then an action may be brought against the company, on the policy and subject to 
its terms and limitations, by such injured person, his heirs or personal repre- 
sentatives, as the case may be, to recover on said judgment.” 

The insurance carrier set up the defense that the policy contained what is 
commonly called a co-operating clause, whereby the insured agreed to assist 
the insurance company in the defense fo any suit that might thereafter be 
brought on the policy, and that the insured involved in the accident had refused 
to co-operate in the defense, and the Supreme Court held that this was a good 
defense, and in the course of the opinion it is said, at page 1002 of 7 P.(2d): 
“We see no escape from the conclusion that the violation of the co-operation 
clause by the assured was a valid defense against the injured party’s action. We 
say this with the knowledge that in some cases it may work a hardship on such 
party, who is ordinarily in no position to force the assured to co-operate 
Further, there is the possibility of collusion between the assured and the in- 
surance company, to defeat the rights of the injured party. This possibility ts 
balanced, of course, by an equal possibility of collusion between the assured 
and the injured party to defeat the rights of the insurance company. Coleman 
v. New Amsterdam Casualty Co.. supra [247 NY. 271. 169 N. F 367. 72 A. L.R 
1443]. Neither of these possibilities, however, is properly subject to cons‘der- 
ation here in view of the terms of our statute. It is not a compulsory insurance 
‘law, requiring every automobile owner or those in a particular class to secure 
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insurance for the protection of the public generally. This latter type of statute, 
frequently found in the regulation of taxicabs and other carriers for hire, has 
usually been given a construction consonant with its purpose, as a result of 
which the injured party is permitted to recover against the insurance company 
regardless of the acts of the assured. See Kruger vy. California Highway In- 
demnity Exchange, 201 Cal. 672, 258 P. 602; Boyle v. Manufacturers’ Ins. Co., 
96 N. J. Law, 380, 115 A. 383; Devlin v. New York Mutual Casualty Taxicab Ins. 
Co., 123 Misc. Rep. 784 206 N. Y. S. 365; Cohen yv. Metropolitan Casualty Ins. 
Co., 233 App. Div. 340, 252 N. Y. S. 841; Marx, Compulsory Compensation Insur- 
ance, 25 Columb. L. Rev. 164. Our statute regulates to a certain defined 
extent private policies of indemnity insurance. It deprives the insurance carrier 
of the defense of insolvency or bankruptcy of the assured, and it permits an 
action to be brought by the injured party on the policy after judgment against 
the assured, but the action is ‘subject to its terms and limitations.’ he object 
of the statute, similar to that of most of the other acts, was to reach a par- 
ticular evil and not to make this private voluntary contract serve the purpose of 
compulsory insurance. See Coleman v. New Amsterdam Casualty Co., supra; 
Merchants’ Mutual Automobile Liability Ins. Co. v. Smart, 267 U. S. 126, 45 S. 
Ct. 320, 69 L. Ed. 538; Guerin v. Indemnity Ins. Co., 107 Conn. 649, 142 A. 268; 
Vance on Insurance, § 178, p. 682 et seq.; note 25 Columb. L. Rev. 661. The 
proviso that the action is subject to the terms and limitations of the policy, if it 
means anything, means that the right of action is not absolute, but that there are 
some defenses available to the company. Of course, no defense can be set up 
which defeats the statutory object, and of this type is a stipulation involving the 
financial responsibility of the assured, or a requirement of proof of insolvency 
or bankruptcy, or return of execution unsatisfied. Malmgren vy. Southwestern 
Insurance Co., supra [201 Cal. 29, 255 P. 512]. We are also of the opinion, and 
we think most of the authorities are agreed, that the provision must be one 
reasonably necessary for the protection of the insurance company, and one which 
can readily be complied with by the assured; and that the violation of the 
condition by the assured cannot be a valid defense against the injured party 
unless in the particular case it appears that the insurance company was sub- 
stantially prejudiced thereby. See George v. Employers’ Liability Assur. Corp., 
219 Ala. 307, 122 So. 175, 72 A. L. R. 1438; Indemnity Ins. Co. v. Davis’ Adm’r, 
150 Va. 778, 143 S. E. 328; Huddy, Encyclopedia of Automobile Law (9th Ed.) 
vol. 13-14 § 298, p. 378.” 

[1] As to the last paragraph above quoted, we have considered what ap- 
plication, if any, it might have in the instant case, but in view of the matter under 
discussion in the case and the fact that the cases cited in support thereof all 
had to do with requirements after the accident occurred. and having in mind 
the familiar rule that expressions used in judicial opinions are always to be 
construed and limited by reference to the matters under consideration (City of 
Pasadena v. Stimson, 91 Cal. 238, at page 250, 27 P. 604), we are of the opinion 
that we are not required to determine the reasonableness, the ability of the 
insured to comply with it, or whether the insurance carrier was prejudiced by 
this condition under consideration—this condition as to the age of the driver 
being one going to the very essence of the policy and one for which the non- 
compliance with it would be a good defense. A policy of insurance is nothing 
more or less than a contract between two persons whereby the one, the insured, 
agrees to pay to the other, the insurance company, certain sums, and the latter, 
the company, agrees, under certain conditions, to indemnify the former, the in- 
sured, against liability or against loss from liability 

_In Boole v. Union Marine Ins. Co., 52 Cal. App. 207, it is said, at page 209, 
198 P. 416, 417: “Contracts of insurance are not different from other contracts. 
In the absence of statutory provisions to the contrary, insurance companies have 
the same right as an individual to limit their liability, and to impose whatever 
conditions they please upon their obligations, not inconsistent with public policy.” 

Again, in Bassi v. Springfield Fire Ins. Co., 57 Cal. App. 707, it is said, at 
page 712, 208 P. 154, 156: “Policies of insurance are written contracts between 
the parties and are governed by the same rules which are applicable to contracts 
generally.” 


[2] From the foregoing we decide that if the insured had paid the judgment 
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and brought an action to compel the insurance carrier to indemnify it, this breach 
of condition would have been a good defense. The next inquiry is, Does the 
injured person stand in a different position and therefore may maintain the suit 
successfully, although the insured could not have done so? There is nothing in 
the statute of 1919 above quoted enlarging the liability of insurance companies 
or purporting to give injured persons any additional rights, except it does permit 
the injured person, after judgment against the negligent insured, to bring suit 
to force collection, and excludes the insolvency or bankruptcy of the insured as 
a defense. 

In Bryson vy. International Indemnity Co., 88 Cal. App. 100, 262 P. 790, which 
was a case in which the claimant recovered a judgment against the insured and then 
brought suit against the insurer, the court said, at page 103 of 88 Cal. App., 262 
P. 790, 792: “Since the policy provides for an action on such a judgment by the 
injured person against the company, under the cirmumstances stated, the evident 
intent is that such person shall have the rights which the insolvent insured 
would have had if he had paid the judgment.” 


And in the case of Royal Indemnity Co. v. Morris, 37 F.(2d) 90, which was 
a case decided by the Circuit Court of Appeals for the Ninth District, which in- 
cludes California, and which was a case that arose under a policy of insurance 
issued in California and was decided under California law, the question involved 
was whether the refusal of the insured to allow the insurer to defend the suit 
brought against him by an injured party was a defense to the insurance com- 
pany when the injured party, after recovering a judgment against the insured, 
brought suit against the insurance company. At page 92 of 37 F.(2d) the court 
said: “Upon the assumption that Gomez, as we hold, was an ‘insured,’ it must 
be conceded, under the facts stipulated, that he violated a material condition of 
the policy in declining to permit any defense to be made to the action brought 
him by the appellee; and, as we understand, it is not controverted that as a 
result of the default he forfeited his right to claim indemnity under the policy. 
That being true, the question remains whether the appellee is in any better 
position. This question we expressly reserved in the Colthurst Case, supra [(C. 
C. A.) 36 F.(2d)], but it now becomes necessary to decided it. Upon consideration 
we feel constrained to answer it in the negative. Such is the weight of author- 
ity as appears from the citations in the Colthurst Case. And see, also, Coleman 
v. New Amsterdam Casualty Co.. 247 N. Y. 271, 160 N. E. 367, 369 [72 A. L. R 
1443]. Speaking of a statute of New York to which the provision of this policy 
in favor of the injured person conforms, the Court of Appeals of New York in 
the Coleman Case said: ‘The statute was prompted by a definite mischief. * * * 
Before its enactment, the insolvency of the assured was equivalent in effect to 
a release of the surety. The policy was one of indemnity against loss suffered 
by the principal, and loss to him there was none if he was unable to pay. 
The effect of the statute is to give to the injured claimant a cause \of action 
against an insurer for the same relief that would be due to a solvent principal 
secking indemnity and reimbursement after the judgment had been satisfied. The 
cause of action is no less but also it is no greater. Assured and claimant must 
abide by the conditions of the contract.’ We see no escape from the reasoning 
of this and the other cases referred to in which a similar conclusion is reached, 
and it is equally applicable to the California statute. If the protection afforded 
by the statute is inadequate, that is a consideration for the legislature and not 
for the courts.” (Italics ours.) 


Metropolitan v. Colthurst, 36 F.(2d) 559, is another case decided by the 
Circuit Court of Appeals for the Ninth District and arose in Solano county, Cal. 
In that case the plaintiff sued in Solano county for personal injuries. The in- 
sured turned over the papers to the insurance company. Shortly thereafter the 
attorney for the plaintiff notified the insurance company that he was dismissing 
the Solano county suit but starting a new one in Napa county. ~ The insured was 
served with the papers in the Napa county case but never turned these over to 
the insurance company. In the Napa county case the insured allowed his default 
to be taken with the result that a judgment therein became final. Plaintiff then 
sued the insurance company under the precise statute involved in the case at bar 
and also alleged that the insured was at all times insolvent. The Circuit Court 
of Appeals for the Ninth District (that is the one including California) held 
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that the insurance company was not liable to the plaintiff because of the failure 
of the insured to comply with the terms of the policy and tender to the insurance 
company the papers in the Napa county case. The decision, however, was partly 
based upon the proposition that, knowing of the interest of the insurance com- 
pany in the case, it became plaintiff's duty to have furnished the company with 
the complaint and summons in the Napa county case. On rehearing, however, 
the court reversed itself on this latter proposition, thereby exempting the insur- 
ance company from liability and placing its decision squarely on the ground that 
the insured had not lived up to the provisions of the policy. 

The respondent cites Finkelberg v. Continental Casualty Company, 126 Wash. 
543, 219 P. 12; and Hynding v. Home Accident Insurance Company, as decided 
by the District Court of Appeal, 2 P.(2d) 423, hearing granted (Cal. Sup.) 7 
P.(2d) 999. The Supreme Court refused to adopt the reasoning in these cases 
as a whole. It did, however, approve the cases of Royal Indemnity Co. v. 
Morris, and Metropolitan vy. Colthurst, supra, and other cases of similar import. 
In fairness to the respondent it must be said that the decision of the Supreme 
Court in Hynding v. Home Accident Insurance Co., supra, very materially altered 
the holding in the cases relied on most strongly by appellant. 

[3] We having reached the conclusion in this case Mat the provision in the 
policy which was violated by the insured was one which would constitute a good 
defense in any suit which the insured might have brought to compel the in- 
surance carrier to indemnify him, we also decide that the injured person has 
the same right against the insurance carrier as the insured would have, and that 
a defense good against the insured is good against the injured claimant. In 
other words to put it in plain language, if the so-called insured is not in fact 
insured by the policy as in this case, at the very time the accident occurred the 
injured person cannot recover against the insurance carrier. 


[4] Respondent also seeks to uphold this judgment on the theory that be- 
cause the insurance company defended the first cause of action, therefore it as- 
sumed all liability for any judgment which might be recovered therein and is 
now liable to the plaintiff, regardless of any defense it might have under the 
terms of the policy. This contention cannot be upheld. There are some authori- 
ties holding that a defense of a suit against an insured by an insurance company 
is deemed a waiver of certain rights by the insurance company, where the com- 
pany so defends without any reservation of rights. There are cases to the con- 
trary, but it is not necessary for us to attempt to distinguish the cases or decide 
whether this case falls in one class or the other, for it was stipulated in this case, 
and so found by the court, that before the beginning of the former trial, the in- 
sured and the appellant entered into a written nonwaiver agreement heretofore 
mentioned in this opinion. The authorities seem to be almost unanimous that an 
indemnity company under such circumstances waives none of its rights by reason 
of having defended the original suit. 

In Bryson v. International Indemnity Co., supra, at page 103 of 88 Cal. App., 
262 P. 790, 792, in discussing the statute under which the action was brought 
(Stats. 1919, p. 776), it is said: “The statute cited requires a provision in such 
a policy, that, in the event of the insolvency of the insured and the recovery of 
judgment for damages against him by an injured person, ‘an action may be 
brought against the company, on the policy and subject to its terms and limita- 
tions, by such injured person. * * * to recover on said judgment.’ Had the in- 
sured paid the amount of the judgment, it would have been conclusive in his 
lavor against the company on every issue properly tried in the action against 
him, he having notified the company of the action and requested it to defend the 
same. Civ. Code, § 2778, subd. 5. Since the policy provides for an action on such 
a judgment by the injured person against the company, under the circumstances 
Stated, the evident intent is that such person shall have the rights which the 
insolvent insured would have had if he had paid the judgment. Such a judgment 
is conclusive only in respect to the matters adjudged. No one would contend 
that it precludes the company from defending on the ground that it did not issue 
the alleged policy or that the policy issued by it does not cover the motor vehicle 
which caused the injury. It seems clear that the company may show in defense 
that its policy does not indemnify against liability for damage to persons of the 
Class to which the injured person belongs. In other words, before the company 
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can be held liable as an indemnitor, it must be proved that it is an indemnitor. 
‘While one who is required to protect another from liability is bound by the 
result of litigation to which such other is a party, provided the former had notice 
of such litigation, and an opportunity to control its proceedings, a judgment 
against a party indemnified is conclusive in a suit against his indemnitor only 
as to the facts thereby established. The estoppel created by the first judgment 
cannot be extended beyond the issues necessarily determined by it.” 

In Sargent Manufacturing Co. v. Travelers’ Insurance Co., a Michigan case 
reported in 165 Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) at page 491, the 
author's note in connection with that case says: “It may be laid down as a 
general rule of law, gathered from the above decision and the authorities re- 
viewed herein that an indemnity insurer will not be estopped to set up the defense 
that the insured’s loss was not covered by the contract of indemnity, by the fact 
that the insurer participated in the action against the insured, if, at the same 
time, it gives notice to the insured that it does not waive the benefit of such 
defense.” 

And in Coolidge v. Standard Accident Insurance Co., supra, on the point of 
waiver at page 888 of 300 P. it is said: “Finally, it is asserted that the insurance 
company waived the failure of the assured to notify it of the occurrence of the 
accident within a reasonable time, and waived the exemption from liability on 
account of the presence of the trailer which was attached to the automobile at 
the time of the accident, by its effort to procure an adjustment of the claim for 
damages, and by its assistance in the defense of the original action for damages. 
his contention that a waiver resulted from the conduct of the insurance com- 
pany as above related is without merit. A waiver is a voluntary relinquishment 
of a known right. First National Bank of Los Angeles v. Maxwell, 123 Cal. 
360, 55 P. 980, 69 Am. St. Rep. 64; Jones v. Maria, 48 Cal. App. 171, 191 P. 943; 
Aronson y. Frankfort, etc., Co., App. 473, 99 P. 537; 8 Words and Phrases, First 
Series, page 7375; 5 Cooley’s Briefs on Insurance, 3939. It is true that a waiver 
may be either express or implied. Conduct on the part of the insurance company 
which will warrant the inference that it intended to waive a provision of the 
policy, and which deceived the insured so as to prevent his fulfillment of the 
terms of the contract may amount to a waiver. Francis v. Iowa National Fire 
Ins. Co. (Cal. App.) 297 P. 122. In the present case, however, the conduct of the 
insurance company may not be construed to constitute a waiver. The intention 
of the company to reserve its exemption from liability on account of the trailer 
which was attached to the automobile at the time of the accident, and to its 
right to notice of the accident as provided by the terms of the policy, may not be 
doubted. The plaintiff’s signature to a written reservation of these rights was 
demanded by the insurance company as a prerequisite to its consent to aid in 
behalf of the plaintiff in an effort to adjust the claimed damages and as a condi- 
tion upon which the company agreed to assist in the defense of the original 
action. The letter accompanying this requested reservation of rights also in- 
formed the plaintiff that the insurance company insisted upon its exemption from 
liability because of the plaintiff's failure to furnish notice of the accident and on 
account of the attached trailer. The conduct of the insurance company renders 
it indisputable that it did not intend to waive these exemptions.” See, also, 
Emerson vy. Western Automobile Indemnity Association, 105 Kan. 242, 182 P. 
647; Eckert v. Joice, 152 Minn. 440, 189 N. W. 125; Hartigan v. Casualty Co., 97 
Misc. Rep. 464, 161 N. Y. S. 145; Neil v. Hartford Fire (C. C. A.) 1 F.(2d) 904. 

In view of the conduct of the appellant in this case in obtaining the waiver 
agreement, surely under the authorities cited it cannot be held that there was 
any waiver in the case. The cases cited by respondent on this branch of the 
case have been considered by us and have been found not to be in point. In 
fact the case of Coolidge vy. Standard Accident Insurance Co., supra, would seem 
to be conclusive of the matter. 

It is our conclusion that on the findings made judgment should have been 
entered for the defendant. If we are right in this conclusion it follows from the 
undisputed facts in this case and the law applicable thereto that respondent 
cannot recover in this action. 
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It is therefore ordered that the judgment be reversed, and the court is 
directed to enter a judgment for the appellant. 
We concur: Barnard, P. J.; Marks, J. 


TREOLO vy. IROQUOIS AUTO INS. UNDERWRITERS. No. 21138. 
Supreme Court of Illinois. Feb. 19, 1932. 
Rehearing Denied April 12, 1932. 
180 Northeastern Reporter 575. 
1. INSURANCE. 
Interpretation of insurance contract was for trial judge, not jury. 
(For other cases, see Insurance, Dec. Dig. § 668[3].) 
2. INSURANCE. 
Rules for construction of insurance contracts apply to automobile liability 
policy. 7 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 

Insurance policy must be construed liberally in favor of insured and strictly 
against insurer. * 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Automobile, in which owner carried jug of wine with stock of provisions, 
was not “being used for transporting intoxicating liquor” within exclusion clause 
of liability insurance policy. 

“Use” means act of employing or state of being employed; to convert 
to one’s service; to employ. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

5. INSURANCE. 

Refusal of instructions to find for defendant in action on automobile liability 
policy held not error, in view of conflicting evidence as to disputed facts. : 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Dunn and De Young, JJ., dissenting. 

\ppeal from Appellate Court, Second District, on Appeal from the Circuit 
Court, Winnebago County; Arthur E. Fisher, Judge. 

Action by Peter Treolo agains the Iroquois Auto Insurance Underwriters. 
A judgment for plaintiff was affirmed by the Appellate Court, which granted a 
certificate of importance. 

Judgment of the Appellate Court affirmed. 

Mann & Coleman, of Danville, and Shelby E. Hood, of Rockford (O. D. 
Mann, of Danville, of counsel), for appellant. 

Hinchcliff, Miller & Thomas, of Rockford, for appellee. 

Orr, J. 

Peter Treolo brought an action of trespass on the case against the Iroquois 
Auto Insurance Underwriters (herein called the company) in the circuit court 
of Winnebago county. The suit was based upon a policy of insurance, whereby, 
among other provisions, the company undertook to protect Treolo against loss 
growing out of personal injuries to others because of the operation of the 
insured’s automobile. Two judgments had been obtained against Treolo, one by 
Rose Artino for $6,000, and the other by Alfio Artino for $1,350. These 
judgments were not paid by the company, although they arose from a liability 
incurred by Treolo when the two were riding in his automobile. The company 
filed a plea of general issue and also special pleas, wherein it was alleged that 
the company was not liable under the policy issued to Treolo because the accident 
occurred while the automobile was being driven by Treolo when he was under 
the influence of intoxicating liquor. It was further alleged that at the time 
the accident occurred Treolo violated another term of the policy by using his 
automobile for the transportation of intoxicating liquor contrary to law. The 
court instructed the jury that there was not sufficient evidence to sustain the 
issue in the insurance company’s plea concerning the use of the automobile in 
transporting intoxicating liquor, and the jury were instructed to disregard all of 
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the evidence in regard to the transportation, and not to consider it in arriving 
at their verdict. The jury returned a verdict for Treolo, assessing his damages 
at $6,000. Motions for a new trial and in arrest of judgment were overruled and 
an appeal was taken to the Appellate Court. The Appellate Court affirmed the 
judgment of the circuit court and granted a certificate of importance, by means 
of which the case is before us for review. 

The principal errors assigned and relied upon for reversal are, that the trial 
court erred in instructing the jury that the issue of the transportation of intoxi- 
cating liquor was not to be considered by them; and that further error was 
committed by the trial court in refusing to permit a jug of wine introduced as 
defendant’s Exhibit 1, to go to the jury room. 

Treolo, a resident of Rockford, drove his automobile to Chicago on March 
16, 1928, for the purpose of bringing his nephew and sister-in-law back to 
Rockford. While in Chicago Treolo purchased a large and varied stock ot 
provisions to take home with him. He started back home the next day, with his 
nephew, sister-in-law, and three little children in his automobile besides the 
provisions. On the return journey he had an accident. The automobile turned 
over two or three times and caught fire. All of the passengers were thrown out 
and received the injuries out of which the damage suits arose. The provisions, 
consisting of watermelons, muskmelons, carrots, cabbage, grapes, strawberries, 
dried fish, oranges, bananas, tomatoes, Swiss chard, and a five-gallon can of olive 
oil were scattered in and about the wreckage of the car, and’ mixed in all this 
was a jug of wine commonly called “dago red.” This. jug was taken from the 
wreck by one of the defendant’s witnesses and kept at his home until some 
eight months later, when a chemical test showed that its contents contained 12.2 
per cent. alcohol by volume. It is true that there is no evidence in the record 
that Treolo actually had intoxicating liquor in his automobile. When the wine 
was first seen, it was outside of the automobile, mixed up with the bundles and 
packages of provisions which had been in the car. From the circumstances it 1s 
only fair to assume that the liquor was in the automobile at the time of the 
accident, and the appellee in his argument admits this to be a fact. 

[1] The particular part of the insurance policy over which the parties strongly 
differ is as follows: “General Exclusions. * * * The underwriters shall not be 
liable for claims on account of accidents occurring * * * while said automobile is 
being used for transporting intoxicating liquor,” etc. From the pleadings and the 
evidence the ultimate question to be decided is, Was the automobile of Treolo 
being used for the transporting of intoxicating liquor? The question presented 
calls for an interpretation of the contract rather than a review of the evidence. 
Such interpretation was for the trial judge and not for the jury. Dunn vy. 
Crichfield, 214 Ill. 292, 73 N. E. 386. 

{2, 3] Certain well-settled rules of interpretation or construction govern the 
court when it construes an insurance contract. These rules apply to that form of 
insurance contract which is to protect the insured from personal liability for 
injuries suffered by others because of automobile accidents. The policy 
or contract of insurance is to be construed liberally in favor of the insured and 
strictly against the insurance company. Budelman vy. American Ins. Co., 297 Ill 
222, 130 N. E. 513. By this is meant that, if there is doubt or uncertainty as to 
the meaning of the language employed in the contract of insurance, and the 
language is reasonably susceptible of two meansing, or interpretations, one of 
which is favorable to the insured and the other to the insurance company, the inter- 
pretation that favors the insured will be adopted. Monahan v. Metropolitan Life 


Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 1918D 1196. 


[4] The question here arises over what meaning shall attach to the word “use” 
as applied to the automobile at the time of the accident. Webster’s Dictionary) 
defines the word “use” as an act of employing or state of being employed: to 
convert to one’s service; to employ. Moore v. Transport Co., 24. How. 37 16 
L. Ed. 674: McGuire v. Gallagher, 99 Me. 334, 59 A. 445; Bastian v. State, 104 
Misc. Rep. 287 175 N. Y. §. 564. In the interpretation of the exclusion 
clause in this policy, “is being used for transporting intoxicating liquor,” it is 
improper to consider the word “transporting” alone. Under the pleadings and 
proof, the question of the lawfulness or unlawfulness of the transportation of in- 
toxicating liquor does not arise. To adopt the contention of the company would 
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be to place many holders of accident and personal liability policies in a position 
where they would be deprived of the protection they had purchased. Many 
automobile accidents arise through the unintentional violation of some municipal 
or state law regulating the use of the highways and the traffic thereon. To say 
that because an insured violates such regulatory laws which are merely malum 
prohibitum and not malum in se is to place an unnatural or strained construction 
on the policy. 

On the day of the accident, Treolo was using his automobile for the purpose 
of transporting his relatives and the three little children from Chicago to Rock- 
ford. The evidence is clear that he had no other primary intention. It is 
equally clear that he was not, and had not been, engaged in the business of 
transporting intoxicating liquor. The record contains no evidence even remotely 
tending to show that Treolo was then engaged in using his automobile for the 
transportation of liquor. To say that the single, isolated instance of carrying 
a jug of wine should defeat the rights of Treolo under this policy would be a 
strained and most unreasonable construction of the exclusion clause. Whether 
such transportation was a violation of the prohibtion act is not before us. 

[5] No error was committed by the Appellate Court in affirming the ruling 
of the trial court refusing to instruct the jury, at the close of Treolo’s evidence, 
to find for the company. Nor was error committed in affirming the trial court 
when it refused to instruct the jury to find for the company at the close of all 
of the evidence. There was such conflict in the evidence as warranted its 
submission to the jury for the ascertainment of disputed facts. 

[6] The contention of the company that the jury should have been allowed to 
take the wine into the jury room when it retired to deliberate upon its verdict 
is without merit. The wine was shown by the evidence to be of sufficient alcoholic 
content to be legally intoxicating. To allow the jury to take the wine to the 
jury room was neither required nor permissible. 

Finding no error, the judgment of the Appellate Court is affirmed. 
Judgment affirmed. 

Jones, J., took no part in this decision. 

Dunn and De Young, JJ., dissent. 


CHAMBERS v. HOME MUT. INS. ASS’N. No. 41209. 
Supreme Court of Iowa. April 5, 1932. 
242 Northwestern Reporter 30 
|. INSURANCE. fa 

Evidence that automobile injuring plaintiff was covered by policy sued on 
held insufficient to raise jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 
2, INSURANCE. 

_Agent’s oral agreement when taking application for automobile liability 
policy respecting automatic transfer from old car sold to new one purchased was 
merged in written policy. 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 
3. INSURANCE. 
Insured accepting automobile liability policy was bound thereby, though not 
corresponding with preliminary negotiations. 
(For other cases, see Insurance, Dec. Dig. § 136[5].) 
4, INSURANCE. 
_ Insured accepting policy could not claim insurer was estopped from enforc- 
ing terms thereof. 
(For other cases, see Insurance, Dec. Dig. § 136[5].) 
5. INSURANCE. 

Where policy did not provide for automatic transfer from dealer’s old car 
sold to new one purchased, insured was not entitled to transfer until he met con- 
ditions respecting transfer. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 
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6. INSURANCE. 

Agent’s authority to take oral applications did not indicate authority to make 
oral contract of insurance for future term. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

INSURANCE. 

Evidence that soliciting agent had authority to bind insurer by oral contract 
that policy would automatically be transferred from dealer’s old car sold to new 
car purchased held insufficient to raise question for jury (Code 1931, § 9004). 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

8. INSURANCE. 

Where plaintiff relied on original insurance contract in pleadings, there was 
no jury question on whether agent made later oral contract. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from District Court, Humboldt County; F. C. Davidson, Judge. 

This is a proceeding by the plaintiff administratrix to recover from the 
defendant Insurance Company the amount of a judgment obtained by such ad- 
ministratrix against Henry M. Olson, who, it is alleged, held an automobile lia- 
bility insurance policy with the defendant company. Henry M. Olson owned an 
automobile which was involved in an accident resulting in the death of the plain- 
tiffs intestate, Mildred Chambers. The case was tried to a jury, which returned 
a verdict for the plaintiff, and from the judgment entered thereon the defendant 
appeals. 

Reversed. 

Putnam, Putnam & Forrest, of Des Moines, for appellant. 

Coyle & Coyle, of Humboldt, and Hallagan, Fountain & Stewart, of Des 
Moines, for appellee. 

Kinpic, J. 

Henry M. Olson, an automobile dealer, in Bode, owned a Chevrolet demon- 
strating car which became involved in an automobile accident in May, 1930, and 
thereby caused the death of Mildred Chambers. ‘Tillie Chambers, the plaintiff- 
appellee, was duly appointed administratrix of the Mildred Chambers estate. As 
such administratrix, the appellee brought suit against the said Henry M. Olson 
for the wrongful death of Mildred Chambers, and accordingly, on October 27, 
1930, recovered a judgment against him for $5,000. Execution was issued on the 
judgment and delivered to the sheriff, but that officer was unable to find any 
property belonging to Henry M. Olson on which to levy the writ. Consequently 
the writ of execution was returned unsatisfied. 

Thereafter the appellee commenced this action against the defendant-appel- 
lant on the theory that Henry M. Olson at the time of the aforesaid accident held 
a liability insurance contract with the appellant company, whose headquarters 
are at De Moines. In appellee’s original petition, it is alleged that Henry M. 
Olson held a liability insurance policy covering the above-named accident, while 
in an amendment to the petition it appears that the appellee seeks to recover, 
not on a written policy of insurance, but rather on an oral agreement alleged to 
have been made at the time the application for the previously named policy was 
given. This oral agreement, it is said, provided that the policy of insurance named 
in the original petition should be transferred from one demonstrator car of the 
above-named Henry M. Olson to any subsequent car of that kind purchased by 
him. 

It appears that Olson owned a Chevrolet car, which he sold February 6, 1930. 
Before selling that car, Olson, on August 1, 1929, procured the written liability 
insurance policy named in appellee’s original petition, for the purpose of pro 
tecting him against damages resulting from the operation of the car. So, on 
February 6, above named, when Olson sold the Chevrolet car, it was fully covered 
by the written policy of insurance executed by the appellant company. Following 
the sale of that car thus covered by the liability insurance policy, Olson purchased 
a new Chevrolet automobile, and the accident above described was caused by the 
new car. But the new automobile was not named in or covered by the written 
liability insurance policy issued by the appellant. Nevertheless, appellee seeks to 
recover on the theory of her petition and amendment thereto, as above specified. 
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For answer to the amended petition, the appellant denied the existence of an in- 
surance policy covering the car involved in the accident. Likewise, appellant 
denied, that the car in question was covered by an oral contract if insurance. 
Furthermore, the appellant in its answer alleged that its local agent at Bode, which 
solicited the insurance from Olson, had no authority to make any kind of an in- 
surance contract. Such agent had no authority, appellant alleged, except to 
solicit insurance. 

By way of reply to appellant’s answer, the appellee pleaded estoppel on the 
theory that the local agent had been permitted by appellant to exercise power and 
authority other than that of a mere soliciting agent. A motion was properly 
and timely made by the appellant for a directed verdict, but overruled by the dis- 
trict court, and the cause was submitted by that tribunal to a jury, which, on March 
26, 1931, returnel a verdict against the appellant. Judgment was entered accord- 
ingly. 

[1] I. Obviously appellant’s motion for a directed verdict should have been 
sustained so far as any right to recover on the written policy of insurance is con- 
cerned. 

That policy, as before explained, covered a Chevrolet car not involved in the 
accident. It is true that the car in the aforesaid accident was owned by Henry 
M. Olson, but, as previously suggested, the policy did not cover this car, As 
before stated, the car protected by the policy of insurance was sold by Henry M. 
Olson several weeks before the accident. The car which actually caused the acci- 
dent resulting in the death of Mildred Chambers was not covered by the insur- 
ance policy either originally or by a written transfer contract. About this there 
is dispute. Hence there is no jury question involved here. 

{2, 3] Il. But it is pleaded by appellee in her petition and contended by her 
in argument here that under an oral agreemént the appellant, acting through its 
agent at Bode, arranged that the aforesaid policy should automatically be trans- 
ferred from the old car when sold to the new when purchased. 


Said oral contract, appellee contends, was entered into at the time an appli- 
cation was made for the written policy above mentioned. The appellant, in 
accordance with the foregoing preliminary application, as a matter of fact did 
execute and deliver the original policy under consideration. Such contention on 
appellee’s part that an oral contract was thus entered into is hardly custained by 
the evidence. Appellant’s agent flatly denies that he made such oral agreement. 
Henry M. Olson testified that the agent stated, at the time the original written 
policy was contracted, that such insurance agreement could be transferred from 
the old to the contemplated new car if and when purchased. Corroborating the 
declaration that the transfer could, under certain conditions, as distinguished from 
would, be made, are the actions of Olson after the accident. To illustrate, Olson 
delivered the policy to the agent in order that it might be sent to the appellant 
company at De Moines for the purpose of transfer. Also Olson procured the 
numbers for the new car for the purpose of perfecting a transfer of the policy 
from the old automobile to the new, but, through his apparent dilatoriness, he 
never in fact delivered these numbers to the agent. Again, from time to time, 
Olson complained to the agent because the policy had not been transferred, ap- 
parently forgetting that he had not furnished the necessary numbers of the new 
car. At least both Olson and the agent contemplated that the numbers of the new 
car were to be supplied before the application for transfer could be forwarded 
to the appellant. Thus, whether Olson was to furnish the numbers on the new 
car or the agent undertook to procure them himself, the fact that the numbers 
were to be procured or obtained for the purpose of being forwarded to the appel- 
lant preliminary to a transfer in itself contradicts any thought of an automatic 
transfer. Originaliy Olson contemplated, and endeavored to perfect, an assign- 
ment of the policy to the purchaser of the old car contrary to any thought of 
transferring the same to another car owned by himself. The purchaser refused 
to accept Olson’s insurance policy. All the conduct of the parties indicates that 
the transfer in fact had never been made. Yet Olson does make a statement in 
the nature of a conclusion that his oral agreement with the agent contemplated 
an automatic transfer of the policy from one car to the other. Such oral con- 
tract is denied by the appellant, and its agent emphatically states that the alleged 
agreement was never entered into. 





206 The Insurance Law Journal, Vol. 79 [July, 1932 


Assuming, without deciding, that this testimony, is sufficient to meet the con- 
tention of the appellee, yet a jury question is not presented. It is to be remem- 
bered that the oral agreement, alleged in the amendment to the petition, was entered 
into, if at all, at the time Olson negotiated for the policy on the first Chevrolet 
car above named. Consequently, when the written policy, in response to Olson's 
application, was delivered by appellant to appellee through the agent at Bode, the 
oral negotiations were all merged in the written contract. Moore v. State In- 
surance Company, 72 Iowa, 414, 34 N. W. 183; Stephens v. Capital Insurance 
Company, 87 Iowa, 283, 54 N. W. 139; Cornelius v. Farmers’ Insurance Com- 
pany, 113 Iowa, 183, 84 N. W. 1037; Phillipy v. Homesteaders, 140 Iowa, 562, 118 
N. W. 880; Iowa Business Men’s Building & Loan Association v. Fitch, 142 
Iowa, 329, 120 N. W. 694; Murphy v. Continental Insurance Company, 178 Iowa, 
375, 157 N. W. 855, L. R. A. 1917B, 934; McCoy v. National Life Insurance Co. 
192 Iowa, 127, 182 N. W. 659. 

Upon this subject, we said in Moore v. State Insurance Company (72 Iowa, 
414), supra, reading on page 416, 34 N. W. 183, 184: “* * * If there was such a 
preliminary agreement as counsel claim, its terms and conditions were super- 
seded by the policy, which is the final contract showing the meeting of the minds 
of the parties. We must enforce it, and not the preliminary agreement.” 

Likewise, this court declared in Cornelius vy. Farmers’ Insurance Company 
(113 Iowa, 183), supra, reading on page 186, 84 N. W. 1037, 1038: “Talks and 
agreements in reference to matters of future performance are -merged in, and 
presumed to be expressed in, the policy, which, as in the case of other written 
contracts, becomes effective as the consummation of their wishes and intentions 
by its delivery cn the part of the company and acceptance by the assured.” 

Continuing on page 187 of 113 Iowa, 84 N. W. 1037, 1038, we further ap- 
proved the following language: “The policy was the conclusion of the bargain, 
and its acceptance would exclude any parol promises inconsistent with it.” 

Under the written terms and provisions in the policy issued by appellant and 
accepted by appellee, there was no stipulation whereby the document must be 
transferred to another car. <A transfer, if any were to be made, was merely op- 
tional with the appellant. Thus it is apparent that no agreement existed between 
appellant and Olson for the claimed automatic transfer unless it be found in the 
alleged oral contract. Such agreement cannot there be found as a separate and 
independent contract, because the preliminary negotiations, under the authorities 
above cited, merged in the written contract between the parties. If the written 
contract did not correspond with the application or preliminary negotiations, 
Olson could have rejected the policy offered. He did not do so, but accepted it. 
Hence he is bound thereby. Therefore there is no issue here which should have 
been submitted to the jury. 

[4, 5] III. An agreement is made by appellee that the oral agreement could 
be enforced because the appellant, through its conduct, has estopped itself from 
denying the same. This proposition is based upon the theory that appellant per- 
mitted its agent at Bode to make oral contracts. 

Assuming that this is true, nevertheless, if the oral contract, as in the case at 
bar, amounted to preliminary negotiations and an application for insurance, the 
same would be merged in the written policy of insurance which followed. But 
it is said by appellee that representations were made to Olson to the effect that 
he would have insurance on the new car because the insurance policy would au- 
tomatically transfer from the old to the new. Thereby appellee says that Olson 
was lulled to sleep and did not procure other insurance. Conceding, without de- 
termining, that such representations were made to Olson, nevertheless they re- 
lated to the future. There is no claim that the appellant, through its agent or 
otherwise, misled Olson concerning any past or existing fact. So, when the ap- 
pellant offered Olson the insurance policy in response to his application and the 
preliminary agreements, he had the option of accepting or rejecting it. If he 
accepted the policy, that settled the controversy so far as the issues here involved 
are concerned. In Cornelius v. Farmers’ Ins. Co. (113 Iowa, 183), supra, reading 
on pages 186 and 187, 84 N. W. 1037, 1038, we approved the following language 
by the Supreme Court of the United States, in Insurance Co. v. Mowry, % | 
S. 547, 24 L. Ed. 674: 


“But the doctrine [of estoppel] has no place for application when the state- 
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ment [of the one estopped] relates to rights depending upon contracts yet to be 
made, to which the person complaining is to be a party. He has it in his power 
in such cases to guard in advance against any consequences of a subsequent change 
of intention and conduct by the person with whom he is dealing. For compliance 
with arrangements respecting future transactions parties must provide by stipula- 
tions in their agreements, when reduced to writing. The doctrine, carried to 
the extent for which the assured contends in this case, would subvert the salu- 
tary rule that the written contract must prevail over previous verbal arrange- 
ments, and open the doors to all the evils which that rule was intended to pre- 
vent.” 

Then, if Olson, in the case at bar, found the policy offered inconsistent with 
the preliminary negotiations and the application therefor, it was incumbent upon 
him to reject the same. Having the option to reject the policy, but failing to ex- 
ercise it, Olson cannot say that the insurance company is estopped from enforcing 
the terms of the written instrument embodied in the policy on the theory of estop- 
pel. Responding to Olson’s application for insurance, the appellant offered a 
policy. Olson accepted the offer. Consequently, he is bound by it. The policy 
does not contain a provision for the transfer. Therefore Olson is not entitled to 
the transfer until in the future he meets the conditions required by the company 
to accomplish a transfer. 

Apparently after the accident happened, Olson asked appellant’s agent at 
Bode for some sort of a transfer. Appellant was willing to place a rider upon 
the policy affecting future accidents, but of course, was not willing to assume 
past liability which accrued before a transfer was perfected. There is nothing 
in the record to indicate an estoppel against the appellant. Once more it is 
manifest that there is no question here for the jury’s consideration. 

[6, 7] IV. Yet it is said by the appellee that the preliminary negotiations 
aforesaid were not merged in the policy because those preliminary talks amounted 
to and constituted a supplemental contract in addition to the policy. 


Manifestly there is no basis in the record for this contention, but assuming, 
nevertheless, that there is such basis, even then appellee could not recover 
because appellant’ s agent at Bode had no authority to make such oral contract. 
Much is said in the argument by appellee to the effect that appellant’s agent at 
Bode frequently accepted oral applications for insurance. As a matter of fact, 
the agent on an occasion or two signed the applicant’s name to the written appli- 
cation, and then forwarded such application thus signed to the appellant. The 
insurance policies were returned to the agent upon such application, signed in 
the manner and way explained. Assuming, however, that the agent had author- 
ity to take oral applications, this in no way would indicate that he had the 
power to make an oral contract of insurance for a future term as distinguished 
~ mere preliminary insurance. See, upon the general subject, Neiman v. 
Hawkeye Security Fire Insurance Co., 205 Iowa, 119, 217 N. W. 258; Continental 
Insurance Co. v. Schulman, 140 Tenn. 481, 205 S. W. 315; Serbinoff v. Wolverine 
Mutual Motor Insurance Co., 242 Mich. 394, 218 N. W. 776; Stout v. Mutual 
Benefit Life Insurance Co., 242 Mich. 181, 218 N. W. 669; Gambino v. Northern 
Insurance Co., 232 Mich. 561, 205 N. W. 480; Martin v. Capital Insurance Co., 
85 Iowa, 643, 52 N. W. 534; Kirkman v. Farmers’ Insurance Co., 90 Iowa, 457, 57 
XN. W. 952, 48 Am. St. Rep. 454; Dryer v. Security Fire Ins. Co., 94 Iowa, 471, 
62 N. W. 798; Elliott v. Farmers’ Insurance Co., 114 Iowa, 153, 86 N. W. 224; 
Taylor v. State Insurance Co., 98 Iowa, 521, 67 N. W. 577, 60 Am. St. Rep. 210; 
Cornelius v. Insurance Company (113 Iowa, 183, 84 N. W. 1037), supra; Murphy 
v. Continental Insurance Co. (178 Iowa, 375, 157 N. W. 855, L. R. A. 1917B, 934), 
supra. 

According to the policy in question, appellant's agent at Bode was pro- 
hibited from making the contract in question. However, it is contended by 
appellee that section 9004 of the present Code, similar to the same section in the 
1897 Code (section 1750), contains the following provision: “Any officer, agent, 
or representative of an insurance company ¢ doing business in this state who may 
solicit insurance, procure applications, issue policies, adjust losses, or transact 
the business generally of such companies, shall be held to be the agent of such 
insurance company with authority to transact all business within the scope of 
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his employment, anything in the application, policy, contract, by-laws, or articles 
of incorporation of such company to the contrary notwithstanding.” 

That section of the statute, however, does not make appellant liable in the 
case at bar. Here, according to the record, appellant’s agent at Bode was merely 
a soliciting agent. It is true he may have accepted oral applications for in- 
surance, but he had no power to make insurance or transfer contracts. Ther 
is nothing to indicate that said agent ever previously made an insurance or 
transfer contract. When the so-called oral applications were received, the agent 
filled out a written application and signed the applicant’s name thereto. This 
was forwarded to the appellant company, and it, in return, issued the policy, 
Clearly, under the record, the appellant’s agent at Bode had no authority or 
power to bind the company in the manner and way contemplated by appellee, 
either through estoppel or otherwise. 

This conclusion is consistent with Johnson y. Farmers’ Insurance Company, 
184 Iowa, 630, 168 N. W. 264, and other cases relied upon by appellee. In the 
‘Johnson Case, supra, suit was brought upon the theory that the agent was 
negligent in not forwarding the application and premium to the insurance com 
pany. Freedom from contributory negligence was pleaded by the insured, and 
the case tried upon mere issues of negligence. That was quite different from 
appellee's allegations that it has an oral contract of insurance. For the purpose 
of being fully understood, it is here suggested that this suit does not involve a 
reformation of the insurance contract, a suit to recover premiums paid, a suit 
to recover unearned premiums, a proceeding to cancel an insurance policy because 
it does not conform with the application or preliminary agreement, an action to 
recover for negligence because the agent failed to forward an application to thé 
insurance company, or an attempt to recover on any other theory except that 
specifically set forth herein. 

Our discussion has proceeded upon the theory that there may be, under 
certain circumstances, oral insurance. Whether there can be oral insurance for 
a term, as distinguished from a preliminay period before the issuance of the 
policy, under the present statute requiring written policies, we do not now 
decide. See, however, Revere Fire Insurance Co. v. Chamberlain, 56 Iowa, 508, 8 
N. W. 338, 9 N. W. 386; Sater v. Insurance Co., 92 Iowa, 579, 61 N. W. 209: House 
v. Security Fire Insurance Co., 145 Iowa, 462, 121 N. W. 509. Regardless of the 
assumption, nevertheless appellee cannot recover in this case even on the theory 
of an oral insurance contract, because the agent, if he attempted to make the 
alleged oral contract of insurance or the transfer of the existing policy, did not 
have the authority to do so. So far as this proposition is concerned, then, no 
jury question is involved. 

[8] V. Much is said in argument by appellee to suggest that it may rely 
upon a later oral contract wherein the appellant’s agent agreed to transfer the 
policy in question from the old automobile to the new. This last-named oral 
contract arose, appellee contends, between the appellant and Olson after the 
first car had been sold and the new automobile purchased. It is rather difficult 
to ascertain the exact theory upon which appellee proceeds. Therefore attempt 
has been made to discuss all possible theories. Assuming, then, that appellee is 
contending for the oral contract made at the late date above mentioned, it is 
obvious that a jury question is not involved. This is true for the reason that 
appellee did not plead this late contract, but in her petition and the amendment 
thereto relied upon the original, written policy or the oral contract discussed in 
the division just above. Consequently, there is no jury question under the 
theory now being discussed. Nor do the pleadings present a jury question under 
the doctrine that appellant is bound by its agent’s “implied or apparent author- 
ity to make a valid” oral “agreement for preliminary insurance effective on the 
signing and forwarding of the application, and until the application should be 
accepted or rejected by the company.” As to whether or not; under any event, 
there could be a recovery on that theory, we do not suggest or decide. See 
generally, however, Nertney v. National Fire Insurance Co., 199 Iowa, 1358, 203 
N. W. 826. 

After a review of the entire record, therefore, it is apparent that no jury 


question is presented, and the appellant’s motion for a directed verdict should 
have been sustained. 
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Because the district court overruled appellant’s motion for a directed ver- 
dict, the judgment entered below must be, and hereby is, reversed. 

Reversed. 

Wagner, C. J., and Evans, Morling, and Grimm, JJ., concur. 


GEORGIA CASUALTY CO. v. MANN. 
Court of Appeals of Kentucky. Feb. 16, 1932. 
46 Southwestern Reporter (2d) 777. 
2. INSURANCE. 


Liability insurer held not liable for amount over policy limit which insured 
had to pay, because insurer rejected opportunity to settle suit against insured 
for less than policy limit. 

Insurer was not liable, since a liability insurer occupies twofold 
relation one as insurer and the other as agent of insured, and may look to 

its own interest as well as those of insured, and since the facts were 

investigated, the evidence on the question of liability was conflicting, 

and the most that could be said was that, in refusing to settle, the insurer 
committed a mere error of judgment, since insurer could not be required 

to divine what would be the result of 2 jury trial on disputed evidence. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

4, INSURANCE. 

Liability insurer who acts in bad faith in refusing to settle suit against 
insured becomes liable in excess of policy limit. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Circuit Court, Henderson County. 

Suit by Aaron A. Mann agaist the Georgia Casualty Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Henson & Taylor, of Henderson, and Fred C. Forcht, of Louisville, for 
appellant. 

Worsham & King, of Henderson, for appellee. 

Chav. qe 


On October 22, 1923, the Georgia Casualty Company issued to Aaron A. 
Mann, the owner of an automobile, a policy of insurance indemnifying him 
against loss arising or resulting from claims upon the assured for damages on 
account of bodily injuries accidentally suffered or alleged to have been suffered 
while the policy was in force, including death resulting at any time therefrom, by 
any person or persons, by reason of the ownership, maintenance, or use of any 
of the automobiles as enumerated and described in the schedule, and also against 
loss arising or resulting from claims upon the assured for damages on account of 
injuries to or the destruction of property of every description, except property 
of the assured or in charge of the assured, or any of his employees, or carried 
in or upon the automobiles covered by the policy. In case of injuries to, or 
the death of one person only, the liability of the company was limited to $5,000. 
In case of injuries to, or the death of, more than one person, the limit was 
$10,000. In addition to other provisions, the company agreed “to defend the 
assured and pay expenses and costs subject to the following conditions: 

“Condition B. Upon the occurrence of an accident covered by this Policy, 
the Assured shall give immediate written notice thereof to the Company at its 
Home Office in Macon, Georgia, or to its duly authorized agent. If any claim 
is made on account of such an accident the Assured shall give like notice thereof. 
If any suit is brought to enforce such a claim the Assured shall immediately 
forward to the Company at its Home Office in Macon, Georgia, every summons 
or other process as soon as the same is served on him, and the Company shalt 
defend such suit (whether groundless or not) in the name and on behalf of the 
Assured. All expenses (legal and otherwise) incurred by the Company in 
defending such suit and all court costs assessed against the Assured shall be paid 
by the Company (whether the verdict is for or against the Assured) regardless 
of the limits of liability expressed in the Schedule. The Assured shall always 
give to the Company all co-operation and assistance possible. The Company 
shall have the right to settle any claim or suit at its own cost at any time. 
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“Condition C. The Assured, whenever requested by the Company, shall aid 
in securing information and evidence and the attendance of witnesses and in 
effecting settlements and in prosecuting appeals, but the Assured shall not volun- 
tarily assume any liability, either before or after an accident nor shall he (with- 
out the written consent of the Company previously given) incur any expense or 
settle any claim, except at his own cost, nor interfere in any negotiations for 
settlement or in any legal proceedings conducted by the Company on account of 
any claim; except that the Assured may provide at the time of the accident (and 
at the cost of the Company) such immediate surgical relief as is imperative.” 

On March 17, 1924, at which time the policy was in force, Mann, while 
driving his automobile, accidentally collided with Frank W. Woodward, who was 
driving a horse and buggy, at the intersection of Green and Washington streets 
in Henderson. In addition to damages to his buggy and harness, and slight 
injuries to his head and body, Woodward suffered a broken leg and ankle. Within 
a short time thereafter Woodward brought suit against Mann to recover judgment 
for $10,000 for personal injuries, $5,000 for loss of time, $927 for physicians’ 
bill and hospital expenses, $137 for damages to his buggy, and $25 for damages 
to his harness. Mann gave written notice to the company of the claim and suit, 
and the company through its attorneys tooks charge of and conducted the defense. 
The trial resulted in a verdict and judgment for $6,500. On appeal the judg- 
ment was affirmed. Mann vy. Woodward, 217 Ky. 491, 290 S. W. 333. After 
the affirmance, the company paid to Mann the sum of $6,391.65; it being in full 
of the liability fixed by the policy together with interest costs, and the 10 per 
cent. penalty awarded on the affirmance. The remainder of the judgment, amount- 
ing to $1,680, was paid by Mann. 

Thereafter Mann brought this suit against the Georgia Casualty Company to 
recover the $1,680 paid by him. The grounds on which the recovery was sought 
were: The company had exclusive control of the litigation and the sole right 
to settle. It was informed that the case could be settled either for $3,500 or 
$4,000. The facts, which were investigated by the company, were such as to 
make it reasonbly certain that a trial would result in a verdict in excess of 
$5,000. The company negligently refused to make the settlement, and elected to 
try the case, thus imposing on Mann a liability which he should not have been 
required to pay. In addition to developing all the facts in connection with the 
accident, there was evidence to show that the attorneys for Woodward stated 
that the case could be settled for $3,500 or $4,000, and that this fact was com- 
municated to the insurer’s attorney, who expressed the opinion that they had 
good case and refused to settle for any sum greater than $1,500. The law given 
by the court is found in the following instructions: 

It was the duty of the defendant, Georgia Casualty Company, acting by 
and through its attorneys, in conducting the defense of the plaintiff, Aaron A. 
Mann, against the claim made against him by F. W. Woodward, to use such a 
degree of care and diligence in the preparation and handling of such claim as 
would usually be exercised by ordinarily prudent persons in the transaction of 
their own affairs, under circumstances the same or similar to those proven in this 
case; and a failure to exercise such care and diligence would amount to negligence 
on the part of the defendant. 

“Tf you shall believe from the evidence in this case that the defendant or its 
attorneys acting for it, negligently failed or refused to make a settlement of 
said claim by paying to the said Woodward the sum of $3,500.00 or $4,000.00 
after a fair investigation of said claim, when it had an opportunity to make such 
settlement, if such Sn was afforded it, knowing, or in the exercise of a 
reasonable judgment fairly anticipating that the said Mann was liable in dam- 
ages to the said Woodward in excess of $5,000.00, the amount fixed by said 
policy. and that as a result of such action on the part of the defendant, the 
plaintiff was forced to and did expend the sum of $1,680.00 on account of such 
claim, you should find your verdict for the plaintiff in the said sum of $1,680.00. 
3ut unless you believe as above required you should find for the defendant. 

“2. The defendant had the right to exercise a reasonable judgment in the 
handling of the claim in question, and if an ordinarily prudent person in the 
exercise of ordinary care, as defined in the first instruction, would have refused 
to settle said claim by paying on account thereof the sum of $3,500.00 or $4,000.00, 
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then the defendant had the right to refuse such settlement and is not liable in 
damages for failure to do so.” 

From a verdict and judgment in favor of Mann for the amount sued for, 
together with interest and costs, the Georgia Casualty Company appeals. 

|1, 2] This is not a case where the insurance company did not investigate the 
facts, or failed to make defense, or withdraw from the case, or was negligent in 
the conduct of the defense. Liability in excess of the policy is predicated on the 
sole ground that the insurance company was negligent in not compromising the 
case for $3,500 or $4,000, which was either $1,500 or $1,000 less than the policy 
limit. Three views of the question have been taken by the courts: (1) Failure 
to settle imposes no liability in excess of the limit fixed by the policy. Rumford 
Falls Paper Co. v. Fidelity & Casualty Co., 92 Me. 574, 43 A. 503. (2) 
is no liability in the absence of bad faith. Best Building Co. v. Employers’ 
Liability Assurance Corp., 247 N. Y. 451, 160 N. E. 911, 71 A. L. R. 1464. (3) 
The insurance company is liable for mere negligence in refusing to settle. G. A. 
Stowers Furniture Co. v. American Indemnity Co. (Tex. Com. App.) 15 S.W.(2d) 
344: Cavanaugh Bros. v. General Accident Fire & Life Assur. Corp., 79 N. H. 
186, 106 A. 604. The ground on which liability is predicated for mere negligence 
is that the insurance company having exclusive control of the litigation, and the 
sole right to settle, is the agent of the insured, and therefore charged with the 
duty of exercising that degree of care that an ordinarily prudent person in his 
situation would exercise. At the outset it must not be overlooked that the insur- 
ance company is something more than the mere agent of the insured. Under the 
contract it occupies a twofold relation, one as insurer and the other as agent of 
the insured, and may look to its own interests as well as those of the insured, 
and what would be considered a compromise from the standpoint of the insured 
might not be a compromise from the standpoint of the insurance company. Then, 
too, the rule imposing on the agent liability for his failure to exercise ordinary 
care, diligence, and skill in attending to the work of his principal does not 
ordinarily apply to mere errors of judgment after he has ascertained the facts. 
Weymer v. Belle Plaine Broom Co., 151 Iowa, 541, 132 N. W. 27, Ann. Cas. 
1913A, 451; Page v. Wells, 37 Mich. 415; Smith v. Fidelity & Columbia Trust 
Co. 227 Ky. 120, 12 S.W.(2d) 276, 62 A. L. R. 1353. In order to deal with 
the question from a more practical point of view, let us suppose that in this very 
case the insurance company had authorized its local counsel to defend or settle. 
Would it be contended for a moment that, although he exercised an honest 
judgment after ascertaining the facts, the company could recover of him the 
excess over what the case could have been compromised for on the ground that 
he failed to make the right choice? Clearly not. The gift of prophecy has never 
been bestowed on ordinary mortals, and as yet their vision has not reached such 
a state of perfection that they have the power to predict what will be the verdict 
of the jury on disputed facts in a personal injury case. The verdict represents 
the composite judgment of the assenting jurors, and oftentimes is but the re- 
sultant expression of conflicting views. Common experience teaches us that, 
even where the injuries would justify a more substantial verdict, some of the 
jurors, doubting whether there is any liability at all are not willing to go that 
far, but insist on the verdict as returned. Calling it negligence for an agent not 
to divine what would be the result of a jury trial on disputed evidence, and 
permitting a jury to determine the question not solely on the facts as presented 
to him, but in the light of the subsequent verdict of the jury, would carry his 
responsibility beyond the bounds of reason and further than the demands of 
justice require. There is no reason why a different rule should apply to the 
case in hand. The facts were investigated, the evidence on the question of lia- 
bility was conflicting, and the most that can be said is that, in refusing to settle, 
the insurance company committed a mere error of judgment for which it cannot 
be held liable. 

13, 4] In announcing this conclusion we do not mean to be understood as 
holding that under no circumstances may an insurer incur liability in excess of the 
limit fixed by the policy for its refusal to settle. The agent is always under the 
duty to exercise the utmost good faith toward his principal, and we agree with 
the courts that hold that if an insurer in refusing to settle acts in bad faith, 
it may become liable in excess of the policy limit. What facts will constitute bad 


There 
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faith need not now be determined. It is sufficient for the purpose of this case to 
say that neither the facts pleaded nor proved showed bad faith on the part of 
the insurance company, and that its motion for a peremptory instruction should 
have been sustained. 

Judgment reversed, and cause remanded for a new trial consistent with this 
opinion. 

Whole court sitting. 


FRIEDMAN vy. ORIENT INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. March 31, 1932. 
180 Northeastern Reporter 617. 
1. INSURANCE. 7 y 

Insured must prove performance or excuse for nonperformance of condition 
requiring immediate notice of loss. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

2. INSURANCE. ; cee 

Word “immediate,” as used in policy requiring immediate notice of loss, im- 
plies nothing less than due diligence to act with reasonable promptness under cir- 
cumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

3. INSURANCE. 

Insured, delaying month and half before giving insurer written notice of loss, 
breached theft policy requiring immediate notice. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4. INSURANCE. 

Insurer’s delay of about 22 days before replying to insured’s letter regarding 
loss held not to preclude insurer from defending on ground that insured failed to 
give immediate notice of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

5. INSURANCE. 

Insurer’s letter to insured, denying liability on another ground, held not to 
preclude insurer from defending on ground insured failed to give timely notice 
of loss. 


(For other cases, see Insurance, Dec. Dig. § 560[3].) 

Report from Superior Court, Worcester County; J. J. Burns, Judge. 

Action by Eugene Friedman against the Orient Insurance Company. Verdict 
for defendant. On report from the superior court. 

Judgment on verdict for defendant. 

George R. Stobbs, Harold H. Hartwell and Loue E. Stockwell, all of 
Worcester, for plaintiff. 

Rufus B. Dodge and Amos T. Saunders, both of Worcester, for defendant. 

Friexp, J. 

This is an action of contract to recover for the theft of an automobile under 
an insurance policy insuring against such theft. The declaration alleged issuance 
of the policy, a copy of which is annexed, theft of the automobile, compliance by 
the plaintiff with the terms of the policy, demand by the plaintiff for payment and 
refusal by the defendant. Waiver of compliance with the terms of the policy 
was not alleged. The answer was a general denial. 

At the trial it was admitted that the policy in question, which was in evidence, 
was a valid policy issued by the defendant. There was evidence that it took effect 
at noon, October 15, 1928, and that the theft occurred an hour and a half later. 
The policy provides that “no officer, agent or other representative of * * * [the 
defendant] shall have power to waive any of the terms of this policy unless such 
waiver be written upon or attached hereto,” that “in the event of loss or damage 
* * * the Assured shall give immediate notice thereof in writing to * * * [the de- 
fendant,] give immediate notice thereof to the Police,” and within sixty days af- 
ter loss or damage, unless the time is extended in writing, furnish sworn proof 0 
loss, and that no action on the policy shall be sustainable unless the assured has 
fully complied with these and other requirements. 
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There was evidence that the plaintiff’s broker who had placed the policy with 
the defendant’s agent went to that agent’s office a week after the loss and told a 
clerk in that office that the car had been stolen on October 15, 1928. The clerk 
testified “that she reported the information the Broker had given her to Mr. Burn- 
ham and that it was his custom to report to the defendant company.” A letter 
dated November 28, 1928, from counsel for the plaintiff addressed to the defend- 
ant was introduced. It stated that “Eugene Friedman of this city has spoken to 
us in connection with damage to his Peerless sedan which was stolen on October 
15, 1928 arising through policy with your company numbered 109455. Will you 
please take this up with us immediately and if proper notices have not been given 
in connection with the loss notify us to that effect.” A letter dated December 20, 
1928, addressed to counsel for the plaintiff and purporting to be signed by the de- 
fendant was admitted in evidence subject to the defendant’s exception. Therein 
receipt of the letter of November 28, and of a letter of December 12 was ac- 
knowledged and it was stated that “according to the advices that have come to us, 
Mr. Friedman’s broker after it was reported to him that the car was stolen, applied 
to our agents for insurance on the car without disclosing the fact that the car had 
been stolen, and our agents issued policy 109455. In the circumstances we have 
taken the position that there is no liability on the part of this company because 
our policy was not in effect when the car was stolen.” The report states that 
there “was no other evidence to show notice of loss to the defendant, proof of 
loss, appraisal, or waiver of such provisions.” 

The defendant moved for a directed verdict “upon the pleadings and the evi- 
dence.” The motion was granted, subject to the plaintiff's exception, and the 
case reported upon an agreement of the parties that if the verdict should not have 
been directed judgment should be entered for the plaintiff in the sum of $400. 

The verdict was directed rightly. 

[1] Immediate notice of the loss in writing, required by the terms of the con- 
tract, was a condition precedent to recovery in this action. The burden of proving 
performance, or excuse for nonperformance, was on the plaintiff. Hatch v. Uni- 
ted States Casualty Co., 197 Mass. 101, 105, 106, 83 N. E. 398, 14 L. R. A. (N. S.) 
503, 125 Am. St. Rep. 332, 14 Ann. Cas. 290; McCarthy v. Rendle, 230 Mass. 35, 
119 N. E. 188, L. R. A. 1918E, 111; Wilcox v. Massachusetts Protective Associa- 
tion, Inc., 266 Mass. 230, 165 N. E. 429: Vasaris v. National Liberty Ins. Co. of 
America, 272 Mass. 62, 66, 172 N. E. 99; Hannuniemi v. Carruth (Mass.) 179 N. 
E. 597, and cases cited. 

[2, 3] The evidence did not show that immediate notice in writing of the loss 
was given. It did not appear that the notice given to the defendant’s agent a week 
after the theft was in writing. There was no evidence of any written notice of 
loss having been given prior to the letter of November 28, 1928, from the plain- 
tiffs counsel to the defendant. Doubtless the meaning of “immediate” in the pol- 
icy depends upon the circumstances of the case. However, it implies nothing 
less than due diligence on the part of the plaintiff to act with reasonable prompt- 
ness in those circumstances (Everson v. General Accident Fire & Life Assurance 
Corp., Ltd., 202 Mass. 169, 174, 88 N. E. 658; Greenough v. Phoenix Ins. Co. of 
Hartford, 206 Mass. 247, 249, 92 N. E. 447, 138 Am. St. Rep. 383, and cases cited, 
Wilcox v. Massachusetts Protective Association, Inc., 266 Mass. 230, 237, 165 N. 
E. 429), and proof of such diligence was a part of the plaintiff’s case. There was 
no evidence that the plaintiff did not discover his loss on the day of the theft. 
The notice required was simple, and not technical. No sufficient reason appears 
tor a delay of nearly a month and a half before such a written notice of loss was 
given to anybody. Therefore it could not have been found on the evidence in 
the case that the plaintiff acted with due diligence. Hannuniemi v. Carruth 
(Mass.) 179 N. E. 597. See, also, Wilcox v. Massachusetts Protective Associa- 
tion, Inc., 266 Mass. 230, 238, 165 N. E. 429. Whether in other respects these no- 
tices were adequate need not be decided. 

_[4, 5] The evidence did not warrant a finding that immediate notice of loss in 
Writing was waived or otherwise excused. By the terms of the policy no agent 
had authority to waive any of its provisions unless by a waiver written upon or 
attached thereto. No such waiver of the provision for notice of loss was shown. 
Nor was there any evidence that the agent whose office was notified of the loss had 
authority to excuse immediate written notice in any other way (see Paulauskas vy 





214 The Insurance Law Journal, Vol. 79 [July, 1932 


Fireman’s Fund Ins. Co., 254 Mass. 1, 3, 149 N. E. 668; Shapiro v. Security Ins, 
Co., 256 Mass. 358, 365, 152 N. E. 370), or, if he had such authority, any evidence 
that he did so. Nothing appears to have been done by plaintiff or defendant af- 
ter the notice to the agent until November 18, 1928. By this time the condition 
requiring notice of loss had been broken. Neither the failure of the defendant to 
reply to the letter of counsel for the plaintiff dated November 28 before the fol- 
lowing December 20, nor the defendant’s letter of the latter date could have been 
found to amount to a waiver of this breach of condition. No agreement to that 
effect could have been implied. Nor was the defendant estopped by its conduct 
from relying on the breach. Neither the defendant’s failure to reply earlier nor 
its letter denying liability on another ground could have lulled the plaintiff into a 
feeling of security with respect to his noncompliance with a condition of the pol- 
icy, performance of which was overdue, so as to affect his actions. This conduct 
of the defendant, in the absence, as here, of other evidence, did not show that in 
the period during which the plaintiff should have given notice in writing of his 
loss the defendant had excused the giving of such notice. Shapiro v. Security Ins. 
Co., 256 Mass. 358, 365-367, 152 N. E. 370, and cases cited. As the evidence did 
not warrant a verdict for the plaintiff on the ground that performance of the con- 
dition requiring immediate notice of loss in writing was excused, it is not neces- 
sary to decide whether the direction of a verdict for the defendant could be sup- 
ported also on the ground that noncompliance with the condition could not be 
shown under the pleadings. See G. L. c. 231, § 7, Twelfth; Aisenberg v. Royal 
Ins. Co., Ltd., 266 Mass. 543, 545, 546, 165 N. E. 682; Goldberg v. Lynn Manu- 
facturers’ & Merchants’ Mutual Fire Ins. Co. (Mass.) 177 N. E. 83; Brasslavsky 
v. Boston Elevated R. Co., 250 Mass. 403, 145 N. E. 529. 

Since the plaintiff's case fails for want of proof that he gave the defendant 
notice of loss as required by the policy or that the giving of such a notice was 
waived or excused, it is not necessary to consider whether it fails. on any other 
ground. 

i It follows that judgment must be entered for the defendant under G. L. c. 
231; 9° 125. 
So ordered. 


KENNEDY v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Supreme Court of New Jersey, Morris County. Dec. 2, 1931. 
159 Atlantic Reporter 686. 
INSURANCE. 


Liability policy issued under statute on automobile owner’s conviction as 
drunken driver held cancellable only as statute provides, though conviction was 
reversed (Comp. St. Supp. §§ 135—119, 135—120). 

The evidence disclosed that after his conviction the owner of the 

automobile, pursuant to P. L. 1929, p. 195 (Comp. St. Supp. §§ 135—119 
to 135—128), caused to be filed with the motor vehicle commissioner 
proof of financial responsibility to answer money damages for future in- 
jury or tort caused by his operation of a motor vehicle, and the policy 
in question was manifestly issued, in accordance with the statute, which 
in section 2, p. 196 (Comp. St. Supp. § 135—120), requires that the policy 
shall be noncancellable except after ten days’ written notice to the com- 
missioner. On the date of the accident, the automobile owner had returned 
the policy for cancellation for nonpayment of premiums. The insurance 
company, however, had given notice of cancellation to the commissioner 
and the ten-day period after such notice had not expired. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Action by John Kenney against the Indemnity Insurance Company of North 
America. 

Judgment for plaintiff. 

Leon E. Cone, of Morristown, for plaintiff. 

Maurice J. McKeown, of Newark, for defendant. 

LAWRENCE, C. C. J. 

This suit was submitted to me as trial judge at the Morris circuit for deter- 
mination on a stipulation of facts and law applicable. 
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On April 12, 1931, plaintiff was the owner of a certain automobile. One James 
Martin was the owner and operator of a certain other automobile. A collision 
occurred between them in the town of Morristown. On May 26, 1931, plaintiff 
obtained a judgment against Martin in a county district court for $300 to cover 
the damage to his car. This judgment was docketed in the office of the clerk of 
the court of common pleas. An execution issued thereon out of ‘that court and 
was returned unsatisfied. The amount due with costs at the time was $324.64. 


On November 20, 1930, it appears that Martin, the defendant in the judg- 
ment, had been arrested and convicted as a drunken driver, before a local magis- 
trate. He appealed from this conviction, and on January 16, 1931, the conviction 
was reversed by the common pleas judge. On his conviction, but whether before 
or after its reversal is not clear, he complied with the requirement of chapter 
116, P. L. 1929, p. 195 (Comp. St. Supp. §§ 135—119 to 135—128), and caused 
to be filed with the motor vehicle commissioner proof of financial responsibility 
to answer in money damages for any future injury or tort caused by his operation 
of a motor vehicle. This consisted of a certificate signed by the defendant insur- 
ance company that on December 29, 1930, it had issued to Martin a covering 
policy, effective for one year. 

On March 31, 1931, defendant gave written notice to Martin of its intention 
to cancel the policy for nonpayment of the premium and demanded its return. 
He did so, and the claim is made that it was canceled as to him on April 2, 
1931, by virtue of its surrender with that intention. On April 7, 1931, the com- 
pany notified the motor vehicle commissioner that it would cancel the policy on 
April 16, 1931. On that date, a certificate of cancellation with the policy attached 
was served on the commissioner. 

On April 12, 1931, the accident, alleged to have been due to the negligence 
of Martin, happened. After the recovery of the judgment, its docketing, and the 
issue of execution thereon, with the return unsatisfied, plaintiff demanded pay- 
ment of the defendant as insurer, insisting that the policy in question had not 
been legally canceled until April 16, 1931, and that it was therefore in effect at 
the time of the accident for the benefit of the public generally, including plaintiff, 
under the statute (supra). 

Defendant contends that the subsequent reversal of Martin’s conviction in the 
common pleas court released him, nunc pro tunc, from the obligation to file proof 
of financial responsibility, pursuant to the provision of the act and that the 
certificate of insurance by the company, even though filed before the reversal, 
was without legal effect for that reason. It is accordingly urged that the policy 
issued should be regarded as of the ordinary type, and as having been effectually 
canceled as between it and the insured on April 2, 1931, for nonpayment of the 
premium. If this contention be sound, it is argued that the condition contained in 
section 2 of the statute (Comp. St. Supp. § 135—120) to the effect that the 
policy therein contemplated should be noncancellable except after ten days’ 
written notice to the commissioner did not apply. While defendant apparently 
regarded the statute as applicable at the time and gave the notice as a preliminary 
cancellation, it suggests that this fact should not operate adversely, since it had 
10 knowledge that Martin’s conviction had been reversed, until shortly hefore 
the present suit. It is not denied, however, that the policy was to be deemed and 
taken as evidence of Martin’s financial responsibility in conformity with the 
statute. 

Did, however, the subequent reversal of the conviction free Martin from the 
operation of the statute ab initio or nullify the authority of the commissioner 
exercised thereunder? Evidently it did not. Section 1 of the Statute (Comp. St 
Supp. § 135—119) states that, “No appeal taken from the judgment of any court 
shall act as a stay to any action of the commissioner authorized by the pro- 
visions of this act.” Since the policy in question was manifestly issued in accord- 
ance with the requirement of the statute, with the intent that it should be 
subject to the provisions thereof, and its normal expiration would not have been 
until December, 1931, it follows that it could not have been canceled in any other 
way than as permitted by the act, so far as the public was concerned. This is 
Presicely what the company did when it gave the commissioner notice that it 
would cancel the policy on April 16, 1931, four days after the accident which 
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gives rise to the present litigation. The policy appears, therefore, to have been 
subsisting and valid as to the public on the date of such accident. 

Judgment may be entered in favor of plaintiff and against defendant for the 
sum of $324.64, together with interest and costs of suit. 


DE LONG v. MASSACHUSETTS FIRE & MARINE INS. CO. 
Supreme Court, Erie County. Feb. 15, 1932. 
256 New York Supplement 300. 
INSURANCE. 

Taking of insured’s automobile from garage by person in charge thereof, 
without felonious intent to appropriate automobile to own use permanently, con- 
stituting statutory larceny, held “theft” within automobile theft policy, entitling 
insured to recover from insurer for wrecking of automobile while driven by third 
person “picked up” by taker (Penal Law, § 1293-a). 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Action by Addie B. De Long against the Massachusetts Fire & Marine In- 
surance Company upon an insurance policy covering loss of, or damage to, 
motor vehicle by theft. 

Decision in accordance with opinion. 

Selby G. Smith, of Buffalo, for plaintiff. 

Shire & Jellinek, of Buffalo, for defendant. 

HINKLEY, J. 

This action was brought upon an ordinary form of insurance contract cover- 
ing loss and damage to a motor vehicle by theft. An automobile stored in a 
garage was taken in the nighttime by a young man in charge of the garage. 
Later the ‘car was wrecked out in the country while being driven by another 
young man who had been picked up by the first thief, larcenist, or stealer. 

The court submitted to the jury the following questions which were an- 
swered as indicated: Question 1: Is the plaintiff the real party in interest? 
Answer: Yes. Question 2: Did Leland Putnam take from the plaintiff, her auto- 
mobile with felonious intent to appropriate it to his own use permanently and 
wholly? Answer: No. Question 3: Was the taking of the automobile a_theit 
within the terms of the policy as defined by common thought and speech? An- 
swer: Yes. 

Upon the rendition of that verdict, the court entered a general verdict in 
favor of the plaintiff, all other issues raised by the pleadings having been de- 
termined without dispute upon the trial. 


The proof would not have sustained a verdict based upon a finding that the 
thieves, larcenists or stealers intended to or did permanently and wholly ap- 
propriate the automobile to their own use. The proof was practically undisputed 
that the thieves, larcenists, or stealers violated section 1293-a of the Penal Law 
in that they did “without the consent of the owner take, use or operate, or cause 
to be taken, used or operated * * * an automobile * * * for their own 
profit, use or purpose” and did “steal the same” and were “guilty of larceny.” 


Upon a criminal trial for a violation of section 1293-a of the Penal Law 
the court would be controlled by section 1307 of the Penal Law which is as 
follows: “§ 1307. Intent to restore property no defense. The fact that the defend- 
ant intended to restore the property stolen or embezzled is no ground of defense, 
or of mitigation of punishment if it has not been restored before complaint to a 
magistrate, charging the commission of the crime.” 

The very extensive ownership of automobiles has reached its present peak 
in a relatively short space of time. The same lack of protection and_ necessity, 
therefore, which in frontier days called for the hanging of horse thieves. has 
demanded of society in recent years some protection against the unauthorized use 
and damage of motor vehicles. The vigilantes drew no fine distinction among 
thieves, larcenists, and stealers. The genus of a horse thief was one who mounted 
a stranger’s horse irrespective of whether the rider was booted and spurred and 
irrespective of whether he was riding for joy or profit. Crudity of justice based 
upon might makes right has vielded to progressive civilization. Nicety of nomen- 
clature, therefore, which inspired insurers to employ the word “theft” when the 
Legislature used the words “steal” and “larceny” must, of course, be sustained 


a 
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in a legalistic forum. Van Vechten v. American Eagle Fire Ins. Co., 239 N. Y. 
303, 146 N. E. 432, 38 A. L. R. 1115. 

At the time of the enactment of the statute defining the unauthorized use 
of motor vehicles as larceny and stealing, the average individual, typical repre- 
sentative of common thought and speech, did not classify him as a thief. Perhaps 
this was in a measure due to the use of the loose popular synonym of “joy 
rider.” Since that time common-law larceny occupies only a very small propor- 
tion of the total stealing and larcenies of motor vehicles. Hold-up men only 
temporarily steal automobiles for use in their robberies. Young men and boys 
commit burglary solely to indulge in temporary joy rides. Garage keepers and 
attendants steal them to run errands. Convivial parties openly or secretely held in 
violation of the National Prohibition Law (27 USCA) are often complete only 
after a ride in a stolen automobile. Such theft, larcenies, and stealing are pro- 
ductive of a great many of the serious injuries and deaths which occur upon the 
public highways. Former innovations such as these have persisted and become 
so general as no longer to be innovations. Criminal prosecution and imprisonment 
for such offenses are constantly detailed in the public press. Surely such innova- 
tions have sunk into common thought and common speech. Inquiry from one 
hundred automobile policyholders would evince one hundred replies that theft 
under their insurance contract included “joy riding.” That the insurers continue 
to use the loose, colloquial, and popular term of theft instead of larceny and 
stealing which are the proper terms of art as found in the penal statutes may ere 
long evoke the old-fashioned doctrine of Nellis v. Western Life Indemnity Co., 
207 N. Y. 320, 100 N. E. 1119. Other states are tugging at the leash or, more 
properly, straining at ancient moorings in response to a distinct tidal flow towards 
substantial justice. Cyclopedia of Insurance Law ceCouch[, § 1176-a. 

The highest court of the state of New York proclaimed in January, 1925, 
that the word “theft” under a policy of insurance had not yet sunk into common 
thought and common speech as to so characterize the unauthorized use of motor 
vehicles. Van Vechten v. American Eagle Fire Ins. Co., supra. 

This court realizes that in that case the stealer or larcenist had become 
exempt from criminal prosecution by section 1307 of the Penal Law, for the 
stolen property had been restored before complaint to the magistrate and the 
larcenist or stealer had thus established his original intent to so restore. That 
must follow if we reason that a statutory prohibition against a defense signifies 
conversely that proof beyend the pale of that prohibition is a defense. Familiarity 
with judicial opinions leads to the conclusion that the interstate consideration 
at the end of the court’s opinion (Van Vechten v. American Eagle Fire Ins. 
Co., supra) was another or additional reason supplemental to the main or primary 
reason which was the basis for the decision. Seven years have elapsed since 
that pronouncement. Jurymen are both theoretically and practically in a_ better 
position than a court to divine common thought and define common speech. 
Whatever are the relative, individual, or exclusive functions of a court and/or 
a jury to interpret an insurance policy in the light of common thought and com- 
mon speech, their determinations were and are in this case coincident. The de- 
cision of the court in this case is grounded in the belief that the future possibil- 
ity indicated in the Van Vechten Case has fructified into a prognosticated fru- 
mentary. 


ROADBUILDERS’ HAULING CO. v. CONSTITUTION INDEMNITY CO. 
OF PHILADELPHIA. No. 13388. 
Supreme Court of South Carolina. April 19, 1932. 
163 Southeastern Reporter 837. 
1. INSURANCE. 

That insured used automobile to haul material for hire, but employed own 
servant and never parted with possession, eld not to violate policy provision 
that automobile would not be rented. 

To “rent” is to secure the possession and use of a thing for a con- 
sideration or hire, and, by the contract of hire, the hirer acquires a quali- 
hed property in the thing hired. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 
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2. INSURANCE. 

Evidence showed that worker injured in wreck of insured’s truck was not 
passenger for hire in violation of policy provision that insured would not carry 
passengers for consideration. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE. 

Insured may recover on indemnity policy before paying judgment against it. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Common Pleas Circuit Court of Kershaw County; M. L. Bon- 
ham, Judge. 

Action by the Roadbuilders’ Hauling Company against the Constitution In- 
demnity Company of Philadelphia. From a judgment in favor of plaintiff, 
defendant appeals. 

Affirmed. 

Tobias & Turner, of Columbia, and L. A. Wittkowsky, of Camden, for 
appellant. 

W. L. De Pass, Jr., Camden, for respondent. 

W. H. TownseEnp, Circuit Judge. 

This is an appeal from a judgment in favor of plaintiff Roadbuilders’ Haul- 
ing Company, assured, on an automobile liability insurance policy issued by 
defendant company, with reference to an automobile, used by the plaintiff and 
his servants in the transportation of materials and merchandise under a con- 
tract with the Carolina Contracting Company. 

There was evidence tending to show that Willie Truesdale, a day laborer 
employed by the Carolina Contracting Company, when at work on a state high- 
way, was injured in the wreck of the automobile while being driven by the 
driver and servant of the Roadbuilders’ Hauling Company. The driver of the 
truck permitted Truesdale and other day laborers working on the highway to 
ride on the truck to and from their place of work. Neither the Carolina Con- 
tracting Company nor the Road Builders’ Hauling Company contracted to furnisli 
the laborers such transportation, nor was either of the companies paid any com- 
pensation or hire therefor. 

The defendant denied liability under the policy. Truesdale recovered a 
judgment against the Roadbuilders’ Hauling Company which has not yet been 
paid. 

The policy provided that the automobile would not be rented to others or 
used to carry passengers for a consideration. 

The judge construed this provision to mean: “It will not be rented to others 
to carry passengers for a consideration or used by themselves to carry passengers 
for a consideration.” ; 

To this appellant excepts, and now calls attention to a further provision in 
the policy, that the company shall not be liable under this policy for “(e) acci- 
dents occurring while automobiles are let out for hire; (f) accidents suffered by 
any person or persons who are to be, are being or have been carried for a con- 
sideration actual or implied.” 

In his charge the judge instructed the jury: 

“The defendants allege the plaintiff violated the terms of the contract of 
insurance (1) because they rented their trucks to the Carolina Contracting 
Company, and (2) because they used their trucks in hauling passengers for con- 
sideration, contrary to the provisions of the policy. 

“I charge you that this contract between the Hauling Company and the 
Carolina Contracting Company is not a contract of rent. * * * There is parol 
evidence that there was another contract in parol by which the Contracting 
Company was to have the use of these trucks of the Roadbuilders’ Hauling 
Company for $2.50 per hour for miscellaneous purposes. 

“Now, I charge you that if the Roadbuilders’ Hauling Company rented those 
trucks under this $2.50 per hour contract to the Contracting Company, then, 
they violated the terms of this insurance policy and could not recover under It. 

“* * * T charge you further that if under that Contract, the parol evidence 
of which you have heard they used those trucks for the transportation of per- 
sons or passengers for a consideration, and that violation of the contract re- 
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sulted in the injury to Willie Truesdale, then the plaintiff is not entitled to 
recover under this contract.” 

The above extract from the charge shows that issues appellant attempts to 
raise in the third, fourth and fifth exceptions were properly submitted to the 
jury, which found no violation. 

[1] The appellant excepts the refusal of .a nonsuit and direction of ver- 
dict, and claim that the plaintiff “rented” out the automobile. To “rent” is to 
secure the possession and use of a thing for a consideration or hire. Standard 
Dictionary. “By the contract of hire, the hirer acquires a qualified property 
in the thing hired.” Id., citing 2 Parsons, Contracts (Ed. 1873), 128. The evi- 
dence failed to show as a necessary inference that the automobile in question 
was rented or let out by the plaintiff. It was used by plaintiff in hauling for 
hire material to be used in constructing a highway; but in so doing plaintiff 
used its own servant, and never parted with the custody, possession, or manage- 
ment of the automobile. The evidence showed no bailment, “renting,” or “let- 
ting out” within the meaning of the policy. O’Brien v. Bound, 2 Speers, 498, 
500, 42 Am. Dec. 384. 

[2] Nor did evidence necessarily show that, when injured, Truesdale was 
a passenger on the truck for hire. The evidence was at least conflicting. See 
Darwin v. Charlotte, C. & A. R. Co., 23 S. C. 531, 55 Am. Rep. 32; Burns v. So. 
Ry. Co., 63 S. C. 46, 40 S. E. 1018. 

[3] Under the seventh exception, appellant questions plaintiff’s right to re- 
cover against it, before paying the outstanding claim. This is overruled under 
the authority of Walker v. New Amsterdam Casualty Co., 157 S. C. 381, 388, 154 
S. E. 221. 

The judgment of this court is that the judgment appealed from be affirmed. 

Blease, C. J., and Stabler and Carter, JJ., concur. 


TRANSFER & STORAGE CO., Inc. No. 8724. 
Court of Civil Appeals of Texas. San Antonio. Feb. 3, 1932. 
Rehearing Denied March 9, 1932. 
46 Southwestern Reporter (2d) 1054. 
4, INSURANCE. 

Carrier’s suit against automobile insurer to recover amount it voluntarily paid 
shipper of property destroyed by fire held triable in county of insurer’s principal 
office, and not where loss occurred (Rev. St. 1925, art. 1995, subd. 27). 

Suit to recover amount carrier voluntarily paid owner of property 
destroyed by fire while being transported by carrier was triable in county 

of insurer's principal office under Rev. St. 1925, art. 1995, subd. 27, and not 

in county where loss occurred, where obligation of insurer under the pol- 

icy was to indemnify carrier against latter’s legal liability to third parties 

for loss or damage to latter’s goods while being transported by carrier, 

and carrier, instead of standing on its rights under the policy, took the 

matter in its own hands and paid off the claim of owner of the property 
without litigation. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

\ppeal from Cameron County Court; E. T. Yates, Judge. 

Suit by the Jones Transfer! & Storage Company, Incorporated, against the 
\merican Fidelity & Casualty Company, Incorporated. From the judgment for 
plaintiff, defendant appeals. 

Reversed and rendered. 

\bney & Whitelaw of Brownsville, for appellant. 

Greenwood & Lewis, of Harlingen, for appellee. 

SMitH, J. 

\ppellee, Jones Transfer & Storage Company, Incorporated, is a common car- 
rier operating a line of motortrucks through Cameron County, and as such pro- 
cured from appellant, American Fidelity & Casualty Company, an “automobile” 
insurance policy in which the insurer obligated itself to defend all suits brought 
against the assured for loss or damage occurring to freight belonging to others 
while being transported by the assured in its motortrucks, and to pay off all 
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judgments obtained against assured in such suits. The policy was such as is pre- 
scribed by the statute to be carried by common carriers by motor vehicles as a 
condition precedent to the issuance of permits to such carriers by the state high- 
way commission. Acts 4lst Leg. § 13, c. 314, Gen. Laws 1929, p. 698 (Vernon’s 
Ann. Civ. St. art. 911b, § 13). 

The policy was made to cover freight while being transported on a certain 
truck belonging to appellee, and which was destroyed by fire on its run through 
Cameron county, together with its cargo of goods belonging to J. C. Penny.& Co., 
of Brownsville. Appellee voluntarily paid the claim of Penny & Co., for the 
value of the destroyed cargo, without suit having been brought thereon, and then 
brought this suit in Cameron county against the insurance company to recover 
the amount it had paid Penny & Co., for the loss of the latter’s goods. 

Appellant is a foreign corporation, with its principal Texas office in Dallas. 
It had no agency or representative in Cameron county. It filed its plea of privi- 
lege to be sued in Dallas county, the plea was duly controverted at the first term 
of court, and overruled at the succeeding term. The insurance company has ap- 
pealed. 

\ppellee raises the point that, because appellant did not procure disposition 
of its plea of privilege at the first term of court, it waived the plea, and could 
not prosecute it at a succeeding term. The record does not disclose any formal 
order continuing the plea to another term of court, but the entries on the trial 
docket show that the plea was filed on February 2, 1931, and that on February 14, 
the case was “passed pending passing on plea of privilege.” No other entry was 
made on the trial docket concerning the case at that term. 

{1, 2] Under the provisions of the present statute, article 2008, as construed 
by the courts, the burden rests upon the plaintiff, and not upon the defendant as 
under the prior statute, to procure disposition of a plea of privilege during the 
term at which such plea is filed, or show that the business of the court prevented 
its consideration at such term. The authorities seem to go further and hold, i 
effect, that, where the plaintiff fails to make such showing, he will be held to have 
waived his contest of the plea, thereby depriving the court of jurisdiction over 
the cause at a succeeding term, except to transfer it to the proper — Davis 
v. Cotton Oil Co. (Tex. Civ. App.) 259 S. W. 298; Austin Bridge Co. Wren 
(Tex. Civ. App.) 297 S. W. 654; Griffin v. Linn (Tex. Civ. App.) 3 S.W. (2d) 148. 

[3] But in such situation the defendant may in turn waive his right to invoke 
this jurisdictional defect by voluntarily presenting and entering into a hearing 
upon his plea at the subsequent term, as was done in this case by appellant as de- 
fendant below. Griffin v. Linn, supra. In any event, appellee is in no position to 
complain of the failure of appellant to get a ruling upon its plea at the first term, 
for, under the authorities cited, that burden rested upon appellee, and not upon 
appellant. 

[4] The policy y in controversy was an indemnity policy, as distinguished from 

“fire insurance” rpolicv. The obligation of the insurer was to indemnify the as- 
bie against the latter’s legal liability to third parties for loss or damage to the 
latter’s gcods while being transported by the assured. The insurer’s liability was 
in no event in favor of the owner of the goods destroyed. It was solely and di- 
rectly and specifically in favor of the assured. It rests upon the insurer’s obliga- 
tion to pay off judgments rendered against the assured, and cannot accrue until 
such judgments are so rendered. The obligation is in no event to pay damages 
to the shipper for loss of or damage to his property. The controversy over such 
loss would be between the owner of the property and appellee, and appellant's li- 
ability was to protect appellee against an adverse outcome of such controversy 
when determined by lawsuit. The policy in question was not a fire insurance pol- 
icy, and this action is not within the contemplation of the twenty-eighth exception 
to the venue statute (article 1995). 

It is true that appellant was obligated to defend suits brought against appellee 
to determine its liability to the third party, and, in case of a breach of that ob- 
ligation, venue over appellant would lie in the county where such suit was properly 
brought. But the contingency which would put that obligation in operation did 
not arise. No such suit was brought. Instead of standing upon its right to thus 
invoke appellant’s liability to defend such suit, appellee took the matter in its own 
hands and paid off the claim of the owner of the property without litigation— 
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whether rightly so or not, is not determinable here. And appellee then brought 
this suit against appellant to recover the sum it had voluntarily paid the owner of 
the property it had destroyed. It was not a suit to recover damages for destruc- 
tion of the suitor’s property, but for reimbursement for money paid out by the 
suitor upon the latter’s liability to third parties for damage to their property. 

Appellant was not obligated in its contract to perform any obligation in Cam- 
eron county, except to defend suits brought against appellee in that county—a 
contingency which did not occur. Appellee simply alleges that appellant owes it 
a certain sum of money under the provisions of a contract which does not obligate 
appellant to pay in Cameron county, upon a cause of action for breach of an ob- 
ligation not required in said contract to be performable in that county. That is 
all there is to the suit, and appellant is entitled to its privilege of litigating it in 
the county of its principal office, as prescribed in subdivision 27, art. 1995. 

The order overruling appellant’s plea of privilege will be reversed and judg- 
ment here rendered that the cause be transferred to the county court at law of Dal- 
las county, as provided in article 2020, R. S. 1925. 

Reversed and rendered. 


AMERICAN FIDELITY & CASUALTY CO. v. BIG FOUR TAXI CO. No. 7152. 
Supreme Court of Appeals of West Virginia. Feb. 2, 1932. 
163 Southeastern Reporter 40. 
1. INSURANCE 

Under indorsement required on indemnity policy issued to taxi company, 
insurer held liable to passenger injured through company’s fault, regardless of 
insured’s concurrent breach of policy (Acts 1925, p. 64, c. 17, § 82, class H). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. , i 

Rule adopted by state road commission, requiring indorsement on indemnity 
policies issued to taxi company, has effect of law (Acts 1925, p. 64, c. 17, § 82, 
class H). 

(For other cases, see Insurance, Dec. Dig. § 152%). 

3. INSURANCE. 

Insurer’s defense of action against insured taxi company brought by passenger 
held not waiver of insured’s breach of policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

4. INSURANCE. 

Insurer of taxi company, upon settling judgment recovered by passenger for 
personal injuries notwithstanding insured’s breach of policy, held entitled to reim- 
bursement from insured. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Syllabus. by the Court. 

1. Because of the indorsement required by the state road commission (under 
Acts 1925, c. 17, § 82, class H) on an indemnity insurance policy issued to a 
taxi company, the insurer is liable to a passenger for hire injured through the 
fault of the company, regardless of a concurrent breach of the policy by the 
company. A waiver of the breach of such a policy by the insurer does not result 
from the mere fact that the insurer defends the action brought by the passenger 
against the company. And where the insurer settles the judgment recovered by the 
passenger in the action, the insurer is entitled to reimbursement from the com- 
pany. 

2. Rule 50 adopted by the state road commission to carry out the provisions 
of Acts 1925, c. 17, § 82, class H, has the effect of law. 

Error to Circuit Court, Raleigh County. 

Action by the American Fidelity & Casualty Company against the Big Four 
Taxi Company. Judgment in favor of the defendant, and the plaintiff brings error 

Reversed. 

McGinnis & Ashworth and Fletcher W. Mann, all of Beckley, and R. E 
O'Connor, of Charleston, for plaintiff in error. 

File, Goldsmith & Scherer, of Beckley, for defendant in error. 

Hatcuer, P. 
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This is an action in assumpsit in which the circuit court directed a verdict 
for and entered a judgment in favor of the defendant. The plaintiff seeks a 
reversal here. 

The defendant was in the taxi business and secured from the plaintiff on 
December 6, 1929, an insurance policy indemnifying against loss resulting from 
claims for damages arising out of the operation of its automobiles. Attached to 
the policy was the West Virginia compulsory indorsement, which is in part as 
follows: “It is further understood and agreed that the obligations and promises 
of said policy shall inure to the benefit and protection of any person sustaining 
bodily injuries * * * and that the said obligations and promises of said 
policy shall constitute a direct liability to such person * * * whether an action 
for damages is brought against the named Assured alone or jointly with the Com- 
pany (the insurer).” 

About December 24, 1929, a passenger (for hire) of defendant was injured 
in a collision of one of its automobiles. The passenger sued the defendant. The 
plaintiff defended the suit. Judgment was obtained by the passenger for the 
principal sum of $750 and $52 costs, all of which was paid by the plaintiff. 
Recovery of this amount from the defendant is demanded in this action, on the 
grounds that (a) at the time the passenger was injured, the driver of defendant's 
automobile, though a licensed chauffeur, was only eighteen years of age; (b) 
rule 50 of the state road commission, having the effect of a law, provides that no 
person under the age of twenty-one years shall operate a vehicle used in the 
transportation of passengers for compensation; and (c) the indemnity policy does 
not cover. a loss arising from an accident when the automobile is driven by “any 
person under the age fixed by law for drivers of automobiles” used in the 
transportation of the public for hire. 

Defendant contends: First, that rule 50 of the state road commission is in 
connflict with parts of section 84, chapter 43, Code 1923, and is of no effect; 
second, that plaintiff by defending the action brought by the passenger waived 
the breach of the policy, and is therefore not entitled to reimbursement; and, 
third, that plaintiff did not properly conduct the defense of the action against 
defendant, and is estopped from disclaiming liability under the policy. 

[1, 2] The section referred to by defendant authorizes a license to be issued 
to any person over fourteen years of age and provides that a licensee may 
operate any vehicle of any make unless otherwise specified in the license. Acts 
1925, c. 17, § 82, class H: (1) Authorizes the state road commission to attack 
to the exercise of the rights given to an operator of a taxi by a certificate of 
convenience, “such terms and conditions as in its judgment the public convenience 
and necessity may require,” (2) directs the commission to adopt such rules and 
regulations as should be found necessary to carry out the provisions of the 
section, and (3) gives to such rules and regulations the effect of law by making 
the violation thereof a misdemeanor. Rule 50 is fully authorized under this latter 
statute, is reasonable, and can be construed in harmony with Code 1923, c. 43, 
§ 84. A harmonious construction is not essential, however, as “all acts or parts 
of acts inconsistent” with the enactment of 1925 were expressly thereby repealed. 

[3] The evidence shows that the plaintiff investigated the accident, but it 
does not show specifically that the plaintiff learned of the breach of the policy 
during the investigation. However, this is immaterial. By virtue of the West 
Virginia indorsement on the policy, the plaintiff was responsible to the injured 
passenger if the defendant caused her injury, regardless of the breach of the 
policy by defendant. See Cab Co. v. Indemnity Co., 108 W. Va. 93, 150 S. E. 521. 
3ut the extent of the liability of the insurer was a question for the jury. Con- 
sequently plaintiff had the right to assume the defense of the passenger’s suit, 
in order to protect the primary liability to be fastened on it by that suit, and 
the proper exercise of that right cannot be deemed a waiver of the breach ot 
the policy. In the cases relied on by defendant, the policies did not have riders 
similar to the West Virginia indorsement, and therefore defendant's ‘citations do 
not apply. 

The contention that the defense of the suit of the passenger was not properly 
conducted by plaintiff is based on plaintiff’s failure to move to set aside the 
verdict and to except to the entry of the judgment therein. This conduct was 
not necessarily improper. The verdict may have been just and free from error. 
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If so—and naught appears to the contrary—the motion and the exception would 
have been useless. Besides, the defendant had given the plaintiff an instrument in 
writing prior to the trial stating that a settlement with the passenger for a sum 
not to exceed $750 would be satisfactory to the defendant. As the verdict was 
for this amount, the inference would be that the verdict was not excessive. 

{4] The violation of rule 50 of the state road commission by the defendant 
breached the contract between it and the plaintiff. As far as the record discloses, 
this case is therefore a simple one of money paid for the defendant by the 
plaintiff, for which payment the plaintiff is entitled to reimbursement. 

The judgment of the lower court was accordingly erroneous and’ is reversed. 

Reversed. 
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CASUALTY. 


FOX WEST COAST THEATRES, Inc., et al. v. UNION INDEMNITY CO. 
No. 23525. 
Supreme Court of Washington. March 22, 1932. 
9 Pacific Reporter (2d) 78. 
1. INSURANCE. 

In action on robbery policy, facts held to show when robbery occurred theater 
was actually “open for transaction of business.” 

Facts disclosed that the theater manager was taken from his home 

at 6 a. m. to open the safe, but convinced the robber that he did not know 

the combination; that shortly after 8 they returned to the theater and 

sent for the assistant manager; that the office of the theater opened at 

9 o'clock; that shortly before 9 the office secretary arrived; that other 

employees had arrived and were at work; that the assistant manager 

arrived about 9 o’clock and stopped to give instructions to employee and 
then entered the office soon after 9; that the manager and office secre- 
tary were there under guard of the robber, who ordered the assistant 
manager to open the safe; that the insurance policy protected the in- 
sured against robbery between 7 a. m. and 12 p. m. when the theater was 

ac ually open for business and the property was in actual care of custo- 

dians. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

Phrase in policy insuring theater owners against robbery while actually “open 
for transaction of business” does not mean only while open for exhibition of 
pictures. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. 

Manager and assistant manager who kept theater receipts in their office 
safe overnight and banked them next day svield to have money in their “care” 
and hence were “custodians” thereof within the meaning of robbery policy 

Policy provided that for the insurer to be liable the property must 

be taken from the actual care and custody of custodians. Goods which 

are in a person’s “care” are in his custody, in his charge, in his hands, 

or under his control for safekeeping, preservation, security. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Department 2. 

Appeal from Superior Court, King County; James B. Kinne, Judge. 

\ction by the Fox West Coast Theatres, Incorporated, and another, against 
the Union Indemnity Company. From a judgment for plaintiffs, defendant 
appeals 

Affirmed. 

Eggerman & Rosling, of Seattle, for appellant. 

Venables, Graham & Howe, of Seattle, for respondents. 

MILLARD, J. 

This action was brought to recover upon a policy of insurance providing 
coverage for loss of property in the Coliseum Theater, in Seattle, occasioned by 
robbery. The cause was tried to the court, which found that the manager and 
assistant manager of the theater were the custodians of the property at the 
time it was stolen “having the care and custody thereof,” and that the theater 
“was open for business at the time of said robbery.” From the judgment en- 
tered in favor of the plaintiffs, the defendant appealed. 

The facts are as follows: The Coliseum Theater in Seattle was operated by 
respondents. A policy of insurance issued by the appellant to the respondents 
provided indemnity for loss of or damage to property in the theater occasioned 
by robbery within the theater between the hours of 7 a. m. and midnight. The 
pertinent provision reads as follows: “Insuring Clause B. For all loss of or 
damage to property as hereinafter defined, including the furniture, fixtures and 
other property in the premises (except plate glass, and lettering or ornamenta- 
tion thereon), occasioned by Robbery or Attempt Thereat committed during the 





Cas.]| Fox West Coast Theatre Inc. et al. v. Union Indemnity Co. 


hours beginning at 7 o'clock a. m. and ending at 12 o'clock midnight (within the 
Policy Period) within the Assured’s premises. * * *” 

Dave Himeloch was the manager, and Nick Schmitz was the assistant mana- 
ger, of the theater. At 6 o’clock the morning of April 7, 1930, a knock upon 
the door of his home aroused Himelhoch from slumber. Upon opening the door 
he was informed by one of two men standing near the doorway that the janitor 
at the theater “is badly hurt.” The informant’s request to enter the house and 
use the telephone was granted. Upon entering, the visitor displayed a pistol and 
stated that it was his and his companion’s intention to compel Himelhoch to go 
to the theater and open the safe. Only three persons knew the combination of 
the safe: Himelhoch, Schmitz, and one of respondent’s officials in California. 
Himelhoch told the caller that he did not know the combination of the safe. 
Nevertheless, he was required to don his clothing and drive his automobile, with 
one of the robbers riding in the seat with him, downtown. The other robber 
remained in Himelhoch’s home and by threats of violence dissuaded Mrs. Himel- 
hoch and other members of the family from making any outcry. 

Himelhoch was compelled by his captor to drive about town for thirty or 
forty minutes. Apparently convinced that Himelhoch did not know how to 
open the safe, the robber and Himelhoch returned to the home of the latter. 
This robber then withdrew from the Himelhoch home, being absent therefrom 
fifteen or twenty minutes, during which time he telephoned to the home of 
Nick Schmitz, assistant manager of the theater, and informed him: “You had 
better come down to the Coliseum Theater. I understand you have all the keys 
to the theater and there has been a door broken, and we need. you.” Schmitz 
replied, “All right,” but returned to his bed, thinking some practical joker was 
functioning. Schmitz’s usual time of arrival at the theater was from 9:30 a. m. 
to 10 a. m. Himelhoch and his family were guarded by the second robber in 
the former’s home during this fifteen or twenty minutes. 

The telephoning robber returned to the home of Himelhoch, who was com- 
pelled to accompany the former to the theater, where they arrived in Himel- 
hoch’s automobile shortly after 8 a. m. The second robber remained on guard 
at the Himelhoch home. When Himelhoch and his abductor arrived at the 
theater, the night watchman was departing therefrom, having completed his tour 
of duty. As-an officer, so the robber told the watchman, he was making an in- 
vestigation with reference to a robbery which occurred the previous night in 
the vicinity of the theater. This excited the curiosity of the night watchman, 
who seated himself not far from the theater office to obtain such information 
on the subject of the robbery as might be forthcoming. About this time a lady, 
who was employed as a secretary or clerk in the theatre office, arrived. The robber 
compelled Himelhoch and the lady to remain seated in the inner office while 
awaiting the arrival of Schmitz, to whom the robber again telephoned the re- 
quest that Schmitz come to the theater. Confirmatory of the summons, Him- 
elhoch by telephone said to Schmitz: “You had better come down; we need you.” 

Schmitz arrived at the theater about 9 a. m. The door man and the assistant 
maintenance employee were then on duty. While the latter two employees were 
required to report for duty at 9 a. m., they were not habitually punctual; they 
sometimes arrived earlier than required and sometimes they were tardy. Upon 
arriving at the theater, Schmitz briefly conversed with the assistant property 
man anent certain work to be performed that day and then went into the office, 
in which were Himelhoch, his captor, and the lady secretary. Schmitz did not 
believe, when directed to open the safe, that a robbery was to be committed. 
The robber fired once near Schmitz to convince him that the purpose of the 
visit was to obtain the money in the safe. Thus intimidated, Schmitz opened 
the safe, from which the robber took approximately $1600. The robber, using 
Himelhoch’s automobile, rejoined his confederate at Himelhoch’s home, and the 
two then disappeared. 

Appellant insists that the custodians (respondents’ manager and assistant 
manager) did not have the actual care and custody of the property involved, as 
the loss occurred at a time when the manager and assistant manager were pres- 
ent under duress in advance of their business hours without the knowledge and 
consent of the assured. Therefore, contends appellant, it was not obligated 
under the insurance contract to indemnify respondents for the loss. 
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Under the “Special Agreements” of the policy, robbery is limited to a feloni- 
ous and forcible taking of property: 

“(a) By violence inflicted upon the custodian or custodians in the actual 
care and custody of the property at the time; or 

“(b) By putting such custodian or custodians in fear of violence; or 

“(c) By an overt felonious act committed in the presence of such custodian 
or custodians and of which they were actually cognizant at the time.” 

The policy further provides that “custodian” is limited to the assured’s 
messenger, paymaster, manager, cashier, clerk, or sales person, and while so 
acting to have the actual care and custody of the property covered under the 
policy. Paragraph 6 of the policy exempts the insurer from liability for any 
ioss “occurring from within the premises when not actually open for the trans- 
action of business, if at such time an employee of the Assured is therein without 
the knowledge and consent of the Assured.” 

We understand appellant to argue that it is not liable under the indemnity 
contract if the premises were not “actually open for the transaction of business” 
at the time of the robbery if any employee of the respondents were on the 
premises without the knowledge and consent of the respondents; that if the 
premises were at the time of the robbery “actually open for th> transaction of 
business,” the appellant is not required under the policy to indemnify the re- 
spondents for their loss unless, immediately preceding the robbery, the custo- 
dians of the property involved were in the office in the exercise of their official 
duties; that, by being deprived of their freedom and power to exercise such 
duties prior to reporting at their office into which they were brought under 
duress and by a subterfuge, the manager and assistant manager were not at 
the time of the robbery custodians in the actual care and custody of the property. 

[1] The premises were actually open for the transaction of business at the 
time of the felonious and forcible taking of the property which was at the time 
in the actual care and custody of respondents’ two custodians. 

{2] The robbery occurred at 5 minutes past 9 o'clock the morning of April 
7, 1930. True, the theater did not open for the exhibition of pictures until 11:30 
each morning. The office, however, was opened each morning at 9 o'clock for 
the transaction of business. The night janitor had completed his duties when 
Himethoch was brought to the theater shortly past 8 a. m. The lady secretary 
employed in the office arrived shortly after Himelhoch appeared and she was 
imprisoned with him in the inner office to await the arrival of Schmitz. Schmitz 
appeared about 9 a. m. The two other employees were then on duty. It is not 
mateiial whether Schmitz and: Himelhoch were in the habit of reporting at 9:30 
or 10 a. m. each day. Their subordinates were present. It is not material to 
the continuous transaction of business of an office that the manager or other 
heaa be present each minute of the eight or more working hours of the day. 
The phrase in the policy “open for the transaction of business” means not, as 
appeilant contends, only the exhibition of pictures in the theater. The proper 
management of a theater requires the discharge of business other than that of 
mere admitting of the public to the exhibition of the pictures. The office was 
open for the making of deliveries and the transaction of any other business 
essential to the operation of the respondents’ theater. Necessary to the respond- 
ents’ operation of the theater were the keeping of the accounts and other ad- 
ministrative duties. The lady secretary was present in the office to perform 
the office work at the time of the robbery. From the time the office was opened 
at 9 o’clock each morning the public had access thereto. 

[3] Himelhoch and Schmitz, manager and assistant manager, respectively, 
were custodians as defined by the insurance policy. The receipts of the theater 
were each evening brought to the office and placed in their care and custody. 
They were charged with the duty of placing that money in the safe, the com- 
bination to which was known by three persons (Himelhoch, Schmitz, and one 
of respondents’ officials in Los Angeles), and keeping it there until the bank 
opened the next morning. It was the duty of Himelhoch, or, in his absence, the 
duty of Schmitz, to deposit cash in the bank each morning. The money was 
inthe care of the manager and assistant manager. That money was in the 
custody of these two men for safe-keeping. “Goods which are in a person’s 
‘care,’ are in his custody, in his charge, in his hands or under his control for 
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safe-keeping, preservation, security.” Ballentine’s Law Dictionary (1930 Ed.) 
p. 189. 

As the funds were locked within the safe, to which only Himelhoch and 
Schmitz had the combination, the two men had control of the funds. That 
control was retained by them as long as they refused to divulge to the robbers 
the combination or for the period they refused to open the safe. Himelhoch’s 
pretended lack of knowledge of the combination delayed the robbers in with- 
drawing the money from the safe until a few minutes past 9 a. m., approximately 
three hours subsequent to the time the robber assumed control of Himelhoch’s 
physical movements.’ By his refusal to aid the robbers he retained control, 
custody of the funds which were in his and Schmitz’s care. Until the safe was 
opened by Schmitz because of the threats of the robber and the funds were taken 
from the safe, those funds were in the care, custody, and control of the two 
custodians. The two custodians had the actual care and custody of the property 
until 4 few minutes after 9 a. m. 

It is true that prior to entering their office to exercise their official duties 
the two custodians were deprived by the robbers of their freedom and power to 
exercise such duties. The result would have been the same had they been on 
duty in the office prior to the entry of the robber and thereafter deprived of 
their freedom and compelled to open the safe to the robber. Nor would any 
different rule apply if the robber had gained access to the office before the cus- 
todians entered and upon their entrance to commence their day’s work were 
then deprived of their freedom and forced to open the safe. In each case the 
robbery would be within the premises and inflicted by violence or fear thereof 
upon the custodians having actual care and custody of the property at the time. 

The judgment should be, and it is, affirmed. 

Tolman, C. J., and Main, Holcomb, and Beals, JJ., concur. 
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MISCELLANEOUS. 


JEFFERSON STANDARD LIFE INS. CO. 
v. KING, State Insurance Commissioner. No. 13372. 
Supreme Court of South Carolina. March 22, 1932. 
163 Southeastern Reporter 653. 
3. INSURANCE. 

Act providing for additional license fee of 1 per cent. of premiums paid for- 
eign insurance company becoming effective June 16, 1931, held not retroactive as 
to that year (Act of June 6, 1931 [37 St. at Large, p. 390]). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

5. INSURANCE. 

Act providing for additional license fee of 1 per cent. on “total” premiums 
paid foreign insurance company held not to allow deduction for dividends or bo- 
nuses paid in cash or applied in abatement of premiums (Act June 16, 1931 [37 St 
at Large, p. 390] § 2; Civ. Code 1922, § 4067). 

The word “total” means whole, undivided; lacking no part, entire. 

“All” means the aggregate, the whole, totality, while “entire” means in- 

dividual, whole, full, and perfect; and “gross” means whole, entire, total. 

(For other cases, see Insurance, Dec. Dig. § 20.) : 

Original petition by the Jefferson Standard Life Insurance Company against 
Sam B. King, as Insurance Commissioner for the State of South Carolina, to en- 
join the respondents in the matter of the administration of a certain tax law. 

Judgment in accordance with opinion. 

Thomas & Lumpkin, of Columbia, for petitioner. 

John M. Daniel, Atty. Gen., and Cordie Page and J. Ivey Humphrey, Asst. 
Attys. Gen., for respondent. 

STABLER, J. . 

This proceeding is brought by the Jefferson Standard Life Insurance Com- 
pany, as petitioner, to enjoin the respondent, as insurance commissioner for the 
state of South Carolina, from collecting the additional 1.per cent. graded license 
fee provided for by an Act June 16, 1931 (37 St. at Large 390), except as the act 
applies to premium collections made from and after June 16, 1931, the date of its 
approval by the Governor; and to require the commissioner to give credit to the 
petitioner for all amounts paid as dividends or bonuses to policy holders in South 
Carolina, whether paid in cash or applied in abatement of premiums. 

The petitioner alleges that it is ready and willing to pay such tax as may be 
collectible under the act referred to, but that the insurance commissioner has de- 
manded that the fee provided for in the act be paid for the entire year of 1931 
on all premiums collected, although the act did not go into effect until June 16 of 
that year; and that, although the act specifically requires that such license fee be 
collected as other fees are now collected, and, although section 4067 of Code 3 of 
1922 provides the only authority whereby license fees and taxes may be collected 
from foreign insurance companies doing business in this state, and the manner 
of such collection, and although that section permits a deduction for all foreign 
life insurance companies from such license fees of any dividends or bonuses paid 
in cash or applied in abatement of premiums, the insurance commissioner has in- 
dicated to the petitioner that he will not permit any deductions under the act of 
1931. 

Upon the verified petition, Chief Justice Blease granted a rule requiring the 
respondent, as insurance commissioner, to show cause before this court, on the 
date named in the order, why the relief asked for should not be granted. The 
respondent demurred to the petition upon the ground that it does not state facts 
sufficient to constitute a cause of action, for the reason that it appears upon its 
face that the petitioner is liable for the tax as demanded by the respondent and 
has neglected and failed to pay it. The issues involved, as stated by the petitioner 
in its printed brief, are three; these we shall now proceed to consider in the or- 
der presented: 

I. Is the act of 1931 retroactive in its effect and operation, and is the insur- 
ance commissioner, under its provisions, empowered to collect any tax or license 
on premiums collected prior to June 16, 1931? 
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The title and pertinent parts of the act in question are as follows: 

“An Act to Require an Additional Annual License Fee to be Paid by Insur- 
ance Companies Doing Business in This State. 

“Section 1. * * * The Insurance Commissioner of South Carolina is hereby 
authorized and directed to require all insurance companies doing business in this 
State * * * and not incorporated under the laws of South Carolina, to pay, in ad- 
dition to the annual license fee now provided by law, a graduated license fee in an 


amount equal to one (1%) per cent. on the total premiums collected in this 
State. * * > 
“§ 2, * * * The Insurance Commissioner of South Carolina is hereby required 
to se said fee as other fees are collected and pay over to the State Treasurer. 
This Act shall not be construed to in any way affect or reduce the an- 
nual ae fees provided to be paid under existing laws, but is intended to pro- 
vide for the payment of an additional fee. * * * 


“$5. This Act shall take effect immediately upon its approval by the Governor.” 
1 


, 2] It is agreed that the Legislature may enact retroactive laws; but the 
question here presented is not whether it has such power, but whether in the case 
at bar it exercised it. The general rule is that “statutes are not to be construed 
retrospectively, or so as to have a retroactive effect, unless it shall clearly appear 
that it was so intended by the Legislature.’ Ex parte Graham, 13 Rich. 277: 
Warren, Wallace & Co. v. Jones, 9 S. C. 288. And such construction will not be 
given “unless it is required by the express words of the statute or must necessarily 
be implied from such words.” Curtis v. Renneker, 34 S. C. 468, 13 S. E. 664, 671. 

[3, 4] We have not been able to find, from a careful reading and study of 
the act in question, any express words requiring that, in the collection of the li- 
cense fees provided for by it, the statute be given effect and operation prior to 
the date it was approved by the Governor and became a law—June 16, 1931. Nor 
do we find any words from which such effect must necessarily be implied. The 
respondent contends that, as the tax provided for is based upon an annual period 
and is to be collected at one time only during the year, it is manifest that the act 
was intended to be retrospective, but we do not think that this fact alone is suffi- 
cient to support such a conclusion. By section 4067 of vol. 3 of the Code of 1922, 
passed in 1909, all foreign life insurance companies were required to pay, in addi- 
tion to the annual license fees then provided for by law, a graded license fee of 2 
per cent. on the total premiums collected by such companies in the state. The 
present act provides for the payment of a graduated license fee in an amount 
equal to 1 per cent. of the total premiums collected in the state, “in addition to the 
annual license fees now provided by law”; and, while in its title the act is de- 
nominated as one to require an additional annual license fee, we do not think, as 
ve have stated, that this alone is sufficient to support a holding that the act was 
clearly intended to be retrospective. We have reached this conclusion from a 
consideration of the act as it is written, being mindful of the well-known rule that. 
if there is any doubt in such matter, it should be resolved in favor of the taxpayer. 
In addition, as is generally held, retroactive license taxes are usually unjust, all 
of which lends weight and support to the conclusion that there was no intent on 
the part of the Legislature, in the passage of the act, to give it the effect con- 
tended for by respondent. It seems that, in so important a matter, if such effect 
was intended, the lawmaking body would have expressly so stated, or have clear- 
ly implied it. 


[5] II. Is the insurance commissioner required, by the terms of section 2 
of the 1931 act to collect the fee — for therein in accordance with the pro- 
visions of section 4067 of vol. 3 of the Code of 1922, which allows deductions 
for dividends or bonuses paid in "cash or applied in abatement of premiums? 

The portion of section 4067 relied on by petitioner is as follows: “In addition 
to the annual license fees now provided by law the Commissioner shall require 
each foreign life insurance company of any class licensed by him * * * to pay as 
an additional and graded license fee an amount equal to two per centum on the 
total premiums, i. e., total premium income or total premium receipts from the 
State, less any dividend or bonuses paid in cash or applied in abatement of pre- 
miums of such company as corrected from citizens of or residents of this State. 
***” (Italics added.) 


The contention is that the insurance commissioner should permit the deduc- 
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tion provided for by the italicized portion of the section quoted, in collecting the 
tax imposed by the act of 1931, for the reason that there is a clear reference to 
this provision in section 2 of that act, requiring the tax therein provided for to 
be collected “as other fees are collected.” 

From a careful study of chapter 48 of the Code, which includes section 4067, 
we are inclined to disagree with petitioner’s view. We think that the language 
of section 2 of the 1931 act refers, not to the basis for the computation of the 
tax to be paid, but to the method of collection provided by existing laws for the 
collection of insurance fees of all kinds. 

III. Should the insurance commissioner, as a matter of law independently of 
section 4067, in computing the license fee or tax collectible under the 1931 act, 
give credit to the insurance companies affected thereby for any amounts paid as 
dividends or bonuses to policyholders in this state, whether paid in cash or ap- 
plied in abatement of premiums? 

The petitioner argues that, even if the language of section 2 of the act of 
1931, requiring the insurance commissioner “to collect said fee as other fees are 
collected,” does not mean that, in the collection of the tax under this act, the same 
deductions should be allowed as are provided for under section 4067, its position 
that the deductions should be allowed should still be sustained, for the reason 
that such view is supported by the great weight of authority and is just in prin- 
ciple. 

In 26 R. C. L. at page 187 we find: “Whether an insurance company taxable 
on premiums is to be assessed the full amount of premiums charged or the amount 
of premiums left after deducting the dividends credited to the policyholders is a 
question upon which the courts are not in agreement. Generally, however, where 
the statute authorizes an assessment or a tax on the gross annual premiums col- 
lected by the insurance company it is construed to refer to money actually collected 
and used for insurance purposes and not to include the fixed premiums, where the 
company returns to the policyholder or credits on his annual premiums the differ- 
ence between the fixed premium and the actual cost of insurance.” 

In the case of State vy. Hibernia Insurance Co., 38 La. Ann. 465, the act con- 
strued provided: 

“That for every business conducted by an insurance company * * * or firm 
doing an insurance business of any kind * * * in this State, whether located here 
or operating through a branch department * * * the license shall be based on the 
gross annual amount of premium, etc. 

“Provided, that the gross amount of annual premiums shall not include un- 
earned and returned premiums and reinsurances.” 

The insurance company, in estimating the gross annual amount of premiums 
to be used as a basis for the tax, deducted, as “unearned and returned premiums 
and reinsurances,” the rebate allowed to policyholders. The state contested its 
right to make such deduction under the law. The court said: “It only remains 
to be considered whether the ‘rebates’ are to be deducted in estimating the ‘gross 
annual amount of premiums.’ The law authorizes the deduction of ‘unearned and 
return premiums,’ and hence it is contended that it excludes deduction of ‘rebates.’ 

3ut we think it very clear that in using the term ‘gross amount of premiums,’ 
the law refers to premiums actually received or earned; and as, by the terms of 
their contracts, the companies allowing such rebates only receive the difference 
hetween the premium stipulated and the rebate, it seems clear that such difference, 
only, constitutes the gross premiums earned. The contracts are made with the 
full knowledge and understanding that such rebates are to be allowed, and it is 
a mistake for the State to say that they are mere voluntary returns by the com- 
pany.” 

Connecticut Mut. Life Insurance Co. v. Commonwealth, 128 Ky. 174, 107 S. 
W. 802. 803, was an action by a mutual insurance company for the recovery of 
certain taxes that had been paid by it. 

The statute (Ky. St. 1903, § 4226) construed by the court was as follows: 
“Every life insurance company, other than fraternal assessment life insurance 
companies. not organized under the laws of this state, but doing business therein, 
shall, on the first dav of Julv in each vear, or within thirty days thereafter, return 
to the Auditor of Public Accounts, for deposit in the insurance department. a 
statement under oath of all premiums receipted for on the face of the policy for 
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original insurance, and all renewal premiums received in cash or otherwise in this 
state, or out of this state, on business done in this state during the year ending 
the 30th day of June last preceding, or since the last returns were made, and shall 
at the same time pay into the state treasury a tax of two dollars upon each one 
hundred dollars ot said premiums as ascertained.” 

The syllabus correctly states the holding of the court, in substance, as fol- 
iows: “That where an insurance company in its policy stipulated for a premium 
larger than was actually needed to carry the risks insured against under ordinary 
conditions, but which might be needed in case of extraordinary conditions, and, in 
order to provide in advance against such a contingency, collected as premium for 
the first year the full amount stipulated for, setting aside so much thereof as was 
overpayment as a guarantee against misfortune, and then for the premiums for 
the succeeding years did not collect the entire amount stipulated for because of 
the sufficiency of the overpayment of the first year’s premium to guard against 
additional risks, but designated the part not collected from the policy holder as 
a dividend, the company was not liable to taxation on the entire premiums stip- 
ulated for in the policy, but only for the amount actually collected, as the part of 
such premiums designated by the company as a dividend, was not in fact a dividend, 
but merely an overcharge, which was never collected from the policy holder; and 
hence was not received by the company as ‘cash or otherwise’ within the terms of 
the statute.” 

In State v. Wilson, 102 Kan. 752, 172 P. 41, 43, L. R. A. 1918D, 955, it was 
held that a tax upon all premiums received, whether in cash or notes, in the 
state or on business done in the state for insurance of life, etc., does not include 
that portion of the fixed premium returned or credited to the policyholder over 
and above the actual cost of the insurance, the court saying: 

“It is a prudent policy which for the time being exacts from the policy holder 
somewhat more than the estimated amount needed to pay the proper charges on 
an insurance business. The inherent uncertainties of any business commend such 
foresight. But neither the insurance company nor its patrons should be penalized 
for so doing; and moneys received as premiums, but returned because not neces- 
sary for premiums, should not be taxed as such. True it is that: 

“*He who hopes a faultless tax to see 
“‘Hopes what ne’er was, nor is, nor e’er shall be.’ 

“But Legislatures do not purposely intend to impose irrational, illogical, or 
unjust burdens of taxation. Statutory language, imposing an exceptional or ir- 
rational burden of taxation, should be so clear and unambiguous as to leave no 
room for debatable interpretations. It cannot be presumed that the Legislature 
intended that the collection or non-collection of the premium tax should be gov- 
erned by a question of bookkeeping nor by an undue significance to mere words 
of terminology.” 

In Commonwealth v. Insurance Co., 254 Pa. 510, 98 A. 1072, it was held that, 
in computing a tax upon the entire amount of premiums of every character, divi- 
dends paid to policyholders representing the difference between the gross premi- 
ums paid and the actual cost of the insurance are not to be included. See, also, 
Penn Mut. Life Insurance Co. v. Henry, 110 Miss. 402, 70 So. 452: Northwestern 
Mut. Insurance Co. v. Roberts, State Treasurer, 177 Cal. 540, 171 P. 313; German 
Alliance Insurance Co. v. Van Cleave, 191 Ill. 410, 61 N. E. 94; People ex rel. 
Continental Insurance Co. v. Miller, 177 N. Y. 515, 70 N. E. 10; State ex rel. Nat. 
Life Insurance Co. v. Jay, 37 Wyo. 189, 260 P. 180; People v. Insurance Co., 179 
Mich. 371, 146 N. W. 235. 

\ contrary view is expressed in the case of Metropolitan Life Insurance Co. 
v. State, 186 Ind. 407, 116 N. E. 579. In this case, the court, after a full discussion 
of the question presented and a review of numerous decisions, held that bonuses 
and dividends returned to policyholders were included in gross receipts received 
from premiums and were liable for the tax. See, also, Citizens’ Mut. Insurance 
Co. v. Lott, 45 Ala. 185; Fire Ass’n v. Love, Commissioner, 101 Tex. 376, 108 S. 
W. 158, 810; Mass. Bonding & Insurance Co. v. Chorn, Superintendent, 274 Mo. 
15, 201 S. W. 1122. 

It will be noted that, in the cases cited, the words used as descriptive of the 
amount of premiums to be taken as the basis for computation of the tax are 
“cross,” “all,” and “entire,” the statutes construed being fairly representative of 
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this kind of legislation, while, in the case at bar, the 1931 act, as we have already 
pointed out, provides that the license fee therein imposed shall be computed on 
the “total” premiums collected. The word “total” means, as defined by Webster, 
“whole; undivided; lacking no part; entire.” The same authority defines the word 
“all” as “the aggregate; the whole; totality.” Definitions of the word “entire” 
are “undivided: whole; full and perfect.” Among the definitions given, the word 
“gross” are “whole; entire; total.” These words, as used in the several statutes— 
including our own—and decisions referred to above, appear to have practically the 
same meaning. We might, therefore, following the weight of authority, conclude 
that, when the Legislature in the 1931 act used the expression “total premiums,” 
it meant, as contended for by the petitioner, only the amount of premiums re- 
ceived and actually retained by the company—which would not include any divi- 
dends or bonuses paid to policyholders, whether in cash or applied in abatement of 
premiums. But there is another circumstance to be considered in this connection. 
There existed at the time of the passage of the 1931 act a law (section 4067 of 
vol. 3 of the Code of 1922) which provided for a sithilar tax of 2 per cent., to be 
computed on the “total premiums” collected, “less any dividend or bonuses paid 
in cash or applied in abatement of premiums”; but the Legislature, in passing the 
1931 act, for the purpose of raising revenue by imposing upon the same companies 
an additional similar tax of 1 per cent. of the “total premiums” collected, did not 
provide that the dividends or bonuses referred to in section 4067 of the Code 
should be deducted. It appears to us, therefore, when the act of 1931 and sec- 
tion 4067 of the Code are read and considered together, that it was the clear in- 
tention of the Legislature not to allow, in the collection of the additional license 
fee imposed by the act of 1931, the deductions provided for in section 4067 of the 
Code. 

It is, therefore, the judgment of the court that the respondent, insurance com- 
missioner, be and he is hereby, permanently enjoined from collecting the additional 
1 per cent. license fee, provided for in the act of 1931, upon any premiums collect- 
ed by the petitioner prior to June 16, 1931; in other respects, the prayer of the 
petitioner is refused, and the petition dismissed. 

And it is so ordered. 


Blease, C. J., Carter and Bonham, JJ., and S. W. G. Shipp, A. A. J., concur. 





